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Is There a “New” Law of

Intervention and Occupation?

Leslie C. Green*

t least since the seventeenth century international law has accepted as a fun-
damental principle that all States are equal, none enjoying sovereignty over
any other. This principle has found expression in Vattel’s famous aphorism:

Since men are by nature equal, and their individual rights and obligations the same, as
coming equally from nature, Nations, which are composed of men and may be
regarded as so many free persons living together in a state of nature, are by nature equal
and hold from nature the same obligations and the same rights. Strength or weakness
in this case, count for nothing. A dwarfis as much a man as a giant is; a small Republic
is no less a sovereign State than the most powerful Kingdom.!

As a consequence it has come to be accepted that a State is free to treat its nation-
als as it pleases without interference from others, a principle which finds expres-
sion in the domestic jurisdiction clause of the Charter of the United Nations:

Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any state
or shall require the Members to submit such matters to settlement under the present
Charter; but this principle shall not prejudice the application of enforcement measures
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Is There a “New” Law of Intervention and Occupation?

under Chapter VII [relating to acts of aggression and threats to or breaches of the
peace].?

Nevertheless, both doctrinal writings and States, especially the more powerful,
have asserted a right of intervention and even occupation in “exceptional”
circumstances.

International law recognizes two forms of occupation of the whole or part of the
territory of one State by the forces or governmental representatives of another.
Occupatio pacifica is the basis of acquiring title to territory.? For the purpose of this
paper, the term is used for the situation that takes place when the occupied entity
has agreed to the occupation or it has been imposed without the use of force by an
occupier or as a result of a multilateral treaty, although the threat to resort to force
may be the deciding factor that induces the occupied entity to agree to the occupa-
tion. Occupatio bellica ensues during or at the end of an armed conflict and, gener-
ally speaking, is contrary to the wishes of the State occupied or is acquiesced in
since there is no other option available to that State.

Examples of occupation pursuant to agreement may be seen in the treaties relat-
ing to the independence of the successor principalities of the Ottoman Empire—
Bulgaria, Montenegro, Roumania and Serbia—initiated by the 1878 Treaty of
Berlin. In the case of Bulgaria, a provisional administration was established which:

[Shall be under the direction of an Imperial Russian Commissary until the
completion of the Organic Law. An Imperial Turkish Commissary, as well as the
Consuls delegated ad hoc by the other Powers, signatory of the present Treaty, shall be
called to assist him so as to control the working of the provisional regime. In case of
disagreement amongst the Consular Delegates, the vote of the majority shall be
accepted, and in case of a divergence between the majority and the Imperial Russian
Commissary or the Imperial Turkish Commissary, the Representatives of the
Signatory Powers at Constantinople, assembled in Conference, shall give their
decision.*

Article VII, in turn, provides that:

The provisional regime shall not be prolonged beyond a period of nine months from
the exchange of the ratifications of the present Treaty. When the Organic Law is
completed the election of the Prince of Bulgaria shall be proceeded with immediately.
As soon as the Prince shall have been installed, the new organization shall be put into
force, and the Principality shall enter into the full enjoyment of the autonomy.

To some extent this procedure seems to foretell the type of arrangement that
followed the operations against Afghanistan and Iraq at the beginning of this
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century.’ The succession clauses in the Treaty of Berlin guaranteed protection to
religious and other minorities in each of the States concerned, but they did not pro-
vide for any form of direct sanction in the event of non-observance. In this, they
differed from the view expressed by some of the “fathers” of international law, who
envisaged the possibility of intervention by force, even resulting in occupation al-
legedly on humanitarian grounds in favor of an oppressed people. Thus, Grotius
was of the opinion that:

The fact must also be recognized that kings, and those who possess rights equal to those
of kings, have the right of demanding punishments not only on account of injuries
against themselves or their subjects, but also on account of injuries which do not
directly affect them but excessively violate the law of nature or of nations in regard to
any persons whatsoever. . . . Truly, it is more honourable to avenge the wrongs of
others rather than one’s own, in the degree that in the case of one’s own wrongs it is
more to be feared that through a sense of personal suffering one may exceed the proper
limit or at least prejudice his mind. . . . [K]ings, in addition to the particular care of
their own state, are also burdened with a general responsibility for human society. . . .
The final and most wide-reaching cause for undertaking wars on behalf of others is the
mutual tie of kinship among men, which of itself affords sufficient ground for
rendering assistance. . . . If, further, it should be granted that even in extreme need
subjects cannot justifiably take up arms [against their sovereign] . . ., nevertheless it
will not follow that others may not take up arms on their behalf.®

Not all the “fathers” of international law would agree with Grotius in his view
concerning the right of a State to punish another for committing crimes against
natural law. Among these was Vattel who asked:

Did not Grotius perceive that . . . his view opens the door to all the passions of zealots
and fanatics, and gives to ambitious men pretexts without numbers”? . . . [However, i]f
there should be found a restless and unprincipled Nation, ever ready to do harm to
others, to thwart their purposes, and to stir up civil strife among their citizens, there is
no doubt that all the others would have the right to unite together to subdue such a
Nation, to discipline it, and even to disable it from doing further harm. . . . [But n]o
foreign State may inquire into the manner in which a sovereign rules, nor set itself up as
judge of his conduct. . .. Ifhe . . . treats his subjects with severity it is for the Nation to
take action; no foreign State is called on to amend his conduct and to force him to
follow a wiser and juster course. . . . But if a prince, by violating the fundamental laws,
gives his subjects a lawful cause for resisting him; if, by his insupportable tyranny, he
brings on a national revolt against him, any foreign power may rightfully give
assistance to an oppressed people who ask for its aid. . . . To give help to a brave people
who are defending their liberties against an oppressor by force of arms is only the part
of justice and generosity. . . . But this principle should not be made use of so as to
authorize criminal designs against the peace of Nations. . . . As for those monsters who
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under the name of sovereigns, act as a scourge and plague of the human race, they are
nothing more than wild beasts, of whom every man may purge the earth.?

This last comment calls to mind President Bush’s reference to certain States as con-
stituting an “axis of evil.”®

Pufendorf would not go as far as Grotius in granting a third State the right to in-
tervene on behalf of foreign nationals, he nevertheless granted that right if the sub-
jects themselves had good cause to revolt,!® and, while he was critical of those:

[W1ho say, that, when the king has degenerated into a tyrant, he can be stripped of his
command and punished by the people . . . [but] no one should believe, however, that
we grant a boundless licence to princes, and deliver over to them their subjects, from
whom we have taken away every faculty of fighting back, like cattle to their pleasure, we
are altogether of the opinion that, if, indeed, even an absolute prince should assume a
mind utterly hostile towards his subjects, and openly seek their destruction without the
appearance of justice, his subjects can rightly employ against him also the means
customarily used against an enemy for the sake of defending their own safety. . . .
[A]ssuredly, absolute princes can be punished neither for not running the state to suit
the people, nor for private misdeeds. . . . But after they have assumed the person of
enemies [by their actions against their people], the evils which, perchance are inflicted
upon them by the right of war do not have the character of a punishment properly so
called. . . .'' [T]he safest principle to go on is, that we cannot lawfully undertake the
defence of another’s subjects, for any other reason than they themselves can rightfully
advance, for taking up arms to protect themselves against the barbarous savagery of
their superiors. . . .12 [F]inally, when there is no other reason, common descent alone
may be a sufficient ground for our going to the defence of one who is unjustly
oppressed, and implores our aid, if we can conveniently do so.!3

To a great extent the military operations undertaken by the United States and the
United Kingdom against Iraq in 2003 were based on this type of reasoning, al-
though the plea for intervention came not from oppressed inhabitants, but from
political exiles. However, the subsequent occupation received general support, at
least in the early days.

By the nineteenth century respect for sovereignty was so highly regarded that
writers generally were only willing to concede a right of intervention and possible
occupation in the most exceptional of circumstances. Phillimore pointed out that:

Intervention by one Christian State on behalf of Religion has . . . been practised and
cannot be said, in the abstract, to be a violation of International Law. But what kind of
Intervention? By remonstrance, by stipulation, by a condition in a Treaty concluding a
war waged on other grounds. It may, perhaps, be justly contended that the principle
might be pushed further; and that in the event of persecution of large bodies of men, on
account of their religious belief, an armed intervention on their behalf might be as
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warrantable in International Law, as an armed intervention to prevent the shedding
of blood and protracted internal hostilities. . . . [N]o writer of authority upon
International Law sanctions such an intervention, except upon the case of a positive
persecution inflicted avowedly upon the ground of religious belief.!4

Hall too was equally restrictive of the right:

International law professes to be concerned only with the relations of states to each
other. Tyrannical conduct of a government towards its subjects, massacres and
brutality in a civil war, or religious persecution are acts which have nothing to do
directly or indirectly with such relations. On what ground then can international law
take cognizance of them? Apparently on one only, if it be competent to take cognizance
of them at all. It may be supposed to declare that acts of the kind mentioned are so
inconsistent with the character of a moral being as to constitute a public scandal, which
the body of states, or one or more states as representative of it, are competent to suppress. . . .
[I]ntervention for the purpose of checking gross tyranny or of helping the efforts of a
people to free itself is very commonly regarded without disfavour. Again, religious
persecution, short of a cruelty which would rank as tyranny, has ceased to be
recognised as an independent ground of intervention, but is still used as between
Europe and the East as an accessory motive, which seems to be thought by many
persons as sufficiently praiseworthy to excuse the commission of acts in other respects
grossly immoral. . . . [S]entiment has been allowed to influence the more deliberately
formed opinion of jurists . . . [who] have imparted an aspect of legality to a species of
intervention, which makes a deep inroad into one of the cardinal doctrines of
international law [that of sovereign independence] . . . and which by the readiness to
which it lends itself to the uses of selfish ambition becomes as dangerous in practice as
plausible in appearance. It is unfortunate that publicists have not laid down broadly
and unanimously that no intervention is legal, except for the purpose of self-
preservation, unless a breach of the law as between states has taken place, or unless the
whole body of civilised states has concurred in authorising it. Intervention, whether
armed or diplomatic, undertaken either for the reason or upon the pretext of cruelty,
or oppression, or the horrors of a civil war, or whatever the reason put forward,
supported in reality by the justification which such facts offer to the popular mind,
would have had to justify themselves, when not authorised by the whole body of civilised
states unless accustomed to act together for common purposes, as measures which, being
confessedly illegal in themselves, could only be excused in rare and extreme cases in
consideration of the unquestionably extraordinary character of the facts causing them, and
of the evident purity and motives of the intervening state.'>

Westlake, almost foretelling modern views based on respect for human rights
and popular indignation, commented that:

Intervention in the internal affairs of another state is justifiable . . . when a country has
fallen into such a condition of anarchy or misrule as unavoidably to disturb the peace,
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external or internal of its neighbours,'® whatever the conduct or policy of its
government may be in that respect. . . . In considering anarchy and misrule as a ground
for intervention the view must not be confined to the physical consequences which
they may have beyond the limits of the territory in which they rage. These are often
serious enough. . .. The moral effect on the neighbouring population is to be taken into
account. Where these include considerable numbers allied by religion, language or race
to the population suffering from misrule, to restrain the former from giving support to
the latter in violation of the legal rights of the misruled state may be a task beyond the
power of their government, or requiring it to resort to modes of restraint irksome to its
subjects, and not necessary for good order if they were not excited by the spectacle of
miseries which they must feel acutely. It is idle to argue in such a case that the duty of
the neighbouring peoples is to look on quietly. Laws are made for men and not for
creatures of the imagination, and they must not create or tolerate for them situations
which are beyond the endurance, which we will not say of average human nature, since
laws may fairly expect to raise the standard by their operation, but of the best human
nature at the time and place they can hope to meet with.!”

Today it is increasingly the case that popular feeling at large, and not merely in
neighboring States, may be so outraged that a demand for intervention either by
the United Nations or some other international organization is made, as has been
the case in, for example, the Sudan with regard to the treatment of Darfur.!?

It has not only been writers who, before the outbreak of World War I and the
establishment of the League of Nations, were prepared to condemn the actions of
particular States and even to advocate intervention or occupation. In his 1904 an-
nual message, for example, President Theodore Roosevelt stated:

[T]here are occasional crimes committed on so vast a scale and of such peculiar
horror as to make us doubt whether it is not our manifest duty to endeavour at least to
show our disapproval of the deed and our sympathy with those who have suffered by
it. The cases must be extreme in which such a course is justifiable.. . . [and] in extreme
cases action may be justifiable and proper. What form the action shall take must
depend upon the circumstances of the case; that is, upon the degree of the atrocity
and upon our power to remedy it. The cases in which we would interfere by force of
arms . . . are necessarily very few. Yet it is not to be expected that a people like ours.. . .
which shows by its consistent practice its belief in the principles of civil and religious
liberty and of orderly freedom . . . it is inevitable that such a nation should desire
eagerly to give expression to its horror on an occasion like that of the massacre of the
Jews in Kishenef,” or when it witnesses such systematic and long-extended cruelty
and oppression of which the Armenians™ have been the victims, and which have won
for them the indignant pity of the civilised world.”

The commitment of the United States to the principle of humanitarianism has
led the American writer Stowell, perhaps the most authoritative writer on inter-
vention, to comment:
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Humanitarian intervention may be defined as the justifiable use of force for the purpose
of protecting the inhabitants of another state from treatment so arbitrary and
persistently abusive as to exceed the limits within which the sovereign is presumed to
act with reason and justice. . . . [However, t]he right of the sovereign state to act without
interference within its own territory, even though it be no more than a presumption, is
of such importance to the well-being of international society, that the states in their
wisdom, as evidenced in their practice, have been jealous of admitting the pleas of
humanity as a justification for action against a sister state; and we find that intervention
on this ground has been rather rigidly limited to specific cases, and conditioned in each
of them upon the existence of a certain state of facts. It is true that the appreciation of
the facts and the determination as to the existence of the justifying situation still remains
to a certain degree a matter entrusted to the conscientious discretion of the intervening
state; nevertheless, the general and salutary attitude of suspicion with which every
intervention upon the ground of humanity is regarded serves as a rough check upon its
abuse. The counterpoise which serves as the sanction to prevent aggression and
subsequent conquest under the guise of humanitarian intervention is perhaps to be
found in the general readiness of states to act in defense of the balance of power and in
order to preserve the society of independent states.??

In the light of these comments the reader might be justified in assuming that a
right of intervention leading to possible occupation is, in certain circumstances,
recognized in customary international law. However, whether this is the case or
not, such action is, as Stowell asserted, a matter of discretion, and by 1938, despite
the evidence of atrocities in Nazi Germany, reaction was largely “platonic”?? lead-
ing Professor H. A. Smith of London University to complain:

[I]n practice we no longer insist that States shall conform to any common standards of
justice, religious toleration and internal government. Whatever atrocities may be
committed in foreign countries, we now say that they are no concern of ours. Conduct
which in the nineteenth century would have placed a government outside the pale of
civilised society is now deemed to be no obstacle to diplomatic friendship. This means,
in fact, that we have now abandoned the old distinction between civilised and
uncivilised states.?*

In so far as occupatio pacifica as a result of treaty is concerned, reference might be
made to Article III of the 1903 Agreement between the United States and Cuba for
the lease to the former of an area of Guantanamo “for the time required for the
purpose of coaling and naval stations” and “during the period of occupation by the
United States . . . the United States shall exercise complete jurisdiction and control
over and within said areas. . ..”%> In a 1933 decision the Cuban Supreme Court held
that “the territory of that Naval Station is for all legal effects regarded as foreign.”?¢
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Nevertheless, problems arose when the United States armed forces sent num-
bers of individuals captured in Afghanistan for detention at the Guantanamo naval
base, labeling them, since there was no “war” declared, even though supporters of
the Taliban as distinct from members of al-Qaeda, carried their arms on behalf of a
de facto governing authority, as “enemy combatants” rather than “prisoners of war.”
The United States, maintained that as such, regardless of the terms of the Geneva
Convention relating to the treatment of prisoners of war,?’ they could be detained
indefinitely, denied access to counsel, and permitted no means of challenging their
confinement or clarifying their status or alleging mistaken identity.?® However,
this situation was challenged at the end of 2003 by a detainee by way of habeas cor-
pus proceedings, and in Gherebi v. George W. Bush and Donald H. Rumsfeld the
government claim was rejected by the majority of the Court of Appeals for the
Ninth Circuit:

[W]e simply cannot accept the government’s position that the Executive Branch
possesses the unchecked authority to imprison indefinitely any persons, foreign
citizens included, on territory under the sole jurisdiction and control of the United
States, without permitting such prisoners recourse of any kind to any judicial forum, or
even access to counsel regardless of the length or manner of their confinement. . . . In
our view, the government’s position is inconsistent with fundamental tenets of
American jurisprudence and raises most serious concerns under international law.?

The Court cited, by way of explanation, Article 5 of the Prisoners of War Conven-
tion, 1949,%0 as well as Article 9 of the International Covenant on Civil and Political
Rights to which the United States?! is a party: “Anyone who is deprived of his lib-
erty by arrest or detention shall be entitled to take proceedings before a court, in
order thata court may decide without delay on the lawfulness of his detention. . ..”

The United States argued to the court that while it exercised “complete jurisdic-
tion and control” over Guantanamo naval base, it continued to recognize the “con-
tinuance and ultimate sovereignty in Cuba,” distinguishing the rights pertaining to
“territorial jurisdiction” from those pertaining to “sovereignty”3? leading the court
to point out that the “United States has exercised ‘complete jurisdiction and con-
trol’ over the Base for more than a century now, with the right to acquire . . . any
land or other property therein by purchase or by exercise of eminent domain with
full compensation to owners thereof.”*

The court further noted that the United States has “also treated Guantanamo
Bay as if it were subject to American sovereignty: we have acted as if we intend to
retain the Base permanently, and have exercised the exclusive right to use it as we
wish, regardless of any restrictions contained in the lease or continuing Treaty.”3
The court determined that:
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[B]y virtue of the United States’ exercise of territorial jurisdiction over Guantanamo,
habeas jurisdiction lies in the present case. . . . [W]e conclude that, at least for habeas
purposes, Guantanamo is part of the sovereign territory of the United States. Both the
language of the Lease and continuing Treaty and the practical reality of U.S. authority
and control over the Base support that answer. . . . [T]he United States exercises total
dominion and sovereignty, while Cuba retains simply a contingent reversionary
interest that will become effective only if and when the United States decides to
relinquish its exclusive jurisdiction and control, ie. sovereign domain over the
territory. . . . [Tlhe United States possesses and exercises all the attributes of
sovereignty, while Cuba retains only a residual or reversionary interest, contingent on a
possible future United States’ decision to surrender its complete jurisdiction and
control. . . . [W]e conclude that Lease and continuing Treaty must be construed as
providing that Cuba possesses no substantive sovereignty over Guantanamo during
the period of the U.S. reign. All such sovereignty during that indefinite and potentially
permanent period is vested in the United States. . . . Sovereignty may be gained by a
demonstration of intent to exercise sovereign control on the part of a country that is in
possession of the territory in question and has the power to enforce its will.3>

These statements by the court are fully in accord with the traditional view under
customary international law of the effect of occupation and there is nothing new or
innovative about them. And the State which exercises sovereignty is entitled to all
the rights accompanying sovereignty, as well as being burdened with all the obliga-
tions.3®

As a further instance of occupatio pacifica by way of agreement the situation cre-
ated by the arrangements made in 1960 at the time of the grant of independence to
Cyprus, whereby Britain retained full sovereignty over two areas of the island as
military bases may be cited.?’

It may happen that part of a State’s territory is occupied by a victor in accor-
dance with a peace treaty after a war. In such a case, the borderline between
occupatio pacifica and occupatio bellica may be somewhat blurred. However, when
such an occupation takes place, the wartime rights and obligations of the occupant
are not normally relevant. Under the 1919 Treaty of Versailles for example, Article
426 provides:

As a guarantee for the execution of the present Treaty by Germany, the German
territory situated west of the Rhine [the Rhineland and the Ruhr], together with the
bridgeheads, will be occupied by Allied and Associated troops for a period of fifteen
years from the coming into force of the present Treaty.3

Provision was also made, depending on compliance by Germany with the terms of
the Treaty, for the gradual withdrawal of the occupying forces.*
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A somewhat different policy was adopted after World War II because of the un-
conditional surrender of both Germany*° and Japan.*! In so far as Germany was
concerned, the victorious Allies—France, the Union of Soviet Socialist Republics,
the United Kingdom and the United States—divided the country into four sepa-
rate zones governed by military officers, with Berlin divided into four sectors each
allocated to one of the four powers. To all intents and purposes Germany, as a
State, had ceased to exist by virtue of debellatio*? and the zones, both separately and
severally, were under the full sovereignty and administration of the occupying
powers, which only formally ended with the establishment and recognition of the
Federal and People’s Republics, respectively. In so far as Japan was concerned, the
situation was somewhat different. There was no suggestion that the State had
ceased to exist and the Emperor remained as titular Head of State, although the ac-
tual government was in the hands of General Douglas MacArthur as Supreme
Commander for the Allied Powers. He ruled with virtually absolute power. Al-
though ostensibly acting on behalf of the Allied Powers, MacArthur remained sub-
ject to the authority of the President of the United States. This situation prevailed
until the adoption of the Peace Treaty with Japan in 1951.43 Article 6(a) of the
Treaty provides, in part, that all “occupation forces of the Allied Powers shall be
withdrawn from Japan as soon as possible after the coming into force of the present
Treaty, and in any case not later that 90 days thereafter. . ..”

Although by Article 1 of the Peace Treaty “the Allied Powers recognize the full
sovereignty of the Japanese people over Japan and its territorial waters,” the Con-
stitution of Japan,* drawn up in 1947 under the auspices of MacArthur’s occupa-
tion, remained in force. Article 9 of the Constitution provided:

Aspiring sincerely to an international peace based on justice and order, the Japanese
people forever renounce war as a sovereign right of the nation and the threat or use of
force as a means of settling international disputes.

In order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as
well as other war potential, will never be maintained. The right of belligerency of the
state will not be recognized.

The occupation of Japan was similar to that of the occupation of the Rhineland in
that both followed the unconditional surrender of the defeated State and the as-
sumption of absolute power by the victors. There was no suggestion that the occu-
pier was in any way limited by the rights granted to an occupier in accordance with
the law of war.

Reference might also be made to the position of Austria following World War I1.
Austria had been annexed by Germany in 1938 and was regarded as part of
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Germany.* Recognition of the annexation was withdrawn by virtue of the Moscow
Declaration.*® Nevertheless, Austria was not treated in the same fashion as other
States unlawfully occupied by Germany. In 1946, an agreement was concluded be-
tween the four major Allied Powers (United States, United Kingdom, Soviet Union
and France) and Austria?’ that established a four-power Commission with compe-
tence for the whole of Austria, but with each of these powers a virtual sovereign oc-
cupant in its own zone. By Article 1 of that accord, the Austrian Government and
all subordinate Austrian authorities were bound to carry out all instructions re-
ceived from the Allied Commission, so much so that “the Austrian authority. . . is
no more than an executive arm of the occupying Power.”#® Although the anschluss
had ceased to be recognized, in 1955 a peace treaty was agreed to with Austria,*® Ar-
ticle 20 of which stipulated that the 1946 Agreement was terminated and that the
Agreement on Zones of Occupation was to terminate on the withdrawal of all
Allied forces by the end of that year.

Occupatio bellica involves occupation during the actual conduct of hostilities or,
after these have ceased prior to any arrangement being made for the future of the
territory in question. In such cases, reference must be made to the laws and cus-
toms of war. Already in ancient India:

Customs, laws and family usages which obtain in a country should be preserved when
the country has been acquired. . . . Having conquered his foe, let him not abolish or
disregard the laws of that country. . . . A king should never do such injury to his foe as
would rankle in the latter’s heart.>

More important from our point of view, particularly since it became the model
for much of Europe, is the Lieber Code! prepared by Professor Lieber of Columbia
University and propounded by President Lincoln during the American Civil War.
Here, we find a number of regulations affecting the rights of enemy civilians of
which we need cite just a few:

Art. 23. Private citizens are no longer murdered, enslaved, or carried off to distant
parts, and the inoffensive individual is as little disturbed in his private relations as the
commander of the hostile troops can afford to grant in the overruling demands of a
vigorous war.

Art. 25. In modern regular wars of the Europeans, and their descendants in other
portions of the globe, protection of the inoffensive citizen of the hostile country is the
rule; privation and disturbance of private relations are the exception.

Art. 33. It is no longer considered lawful — on the contrary, it is held to be a serious
breach of the law of war — to force the subjects of the enemy into the service of the

177



Is There a “New” Law of Intervention and Occupation?

victorious government, except the latter should proclaim, after a fair and complete
conquest of the hostile country or district, that it is resolved to keep the country,
district, or place permanently as its own and make it a portion of its own country.

Art. 35. Classical works of art, libraries, scientific collections, or precious instruments,
such as astronomical telescopes, must be secured against all avoidable injury, even
when they are contained in fortified places whilst besieged or bombarded.>?

Art. 36. If such works of art, libraries, collections, or instruments belonging to a hostile
nation or government, can be removed without injury, the ruler of the conquering
state or nation may order them to be seized and removed for the benefit of the said
nation. The ultimate ownership is to be settled by the ensuing treaty of peace. In no
case shall they be sold or be given away by the armies of the United States, nor shall they
ever be privately appropriated, or wantonly destroyed or injured.

Art. 37. The United States acknowledge and protect, in hostile countries occupied by
them, religion and morality; strictly private property; the persons of the inhabitants,
especially those of women: and the sacredness of domestic relations. Offenses to the
contrary shall be rigorously punished. . ..

Art. 39. The salaries of civil officers of the hostile government who remain in the
invaded territory, and continue the work of their offices, and can continue it according
to the circumstances arising out of the war — such as judges, administrative or public
officers, officers of city or communal governments — are paid from the public revenue
of the invaded territory, until the military government has reason wholly or partially to
discontinueit. . ..

Art. 44. All wanton violence committed against persons in the invaded country, all
destruction of property not commanded by the authorized officer, all robbery, all
pillage or sacking, even after taking place by main force, all rape, wounding, maiming,
or killing of such inhabitants, are prohibited under the penalty of death, or such other
severe punishment as may seem adequate for the gravity of the offense. . . .

Art. 47. Crimes punishable by all penal codes, such as arson, murder, maiming,
assaults, highway robbery, theft, burglary, fraud, forgery, and rape, if committed by an
American soldier in a hostile country against its inhabitants, are not only punishable as
at home, but in all cases in which death is not inflicted, the severe punishment shall be
preferred. . ..

There is no need here to examine the Brussels Declaration of 187453 or the Oxford
Manual of 18805 since the former was never ratified, while the latter was drawn up
by members of the Institute of International Law and had no official standing.
Moreover, their contents were fully taken into consideration at the Hague
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Conference of 1899, which produced Hague Convention II% with respect to the
Laws and Customs of War on Land, which was itself replaced at the 1907 Confer-
ence by Convention IV.>¢ It is the latter Convention which governed the law on oc-
cupation until its application was extended in 1949 by the Fourth Geneva
Convention,*” as possibly supplemented by the various principles now accepted as
part of the international law concerning the protection of human rights, in particu-
lar the 1948 Universal Declaration of Human Rights®® and the 1966 International
Covenant on Civil and Political Rights.> Since the Geneva Conventions apply “to
all cases of declared war or of any other armed conflict which may arise between
two or more of the High Contracting Parties, even if the state of war is not
recognized by one of them,”® it may be said as a general statement that:

[T]he law of belligerent occupation is applicable whenever one State occupies, in the
course of an armed conflict, territory which was previously under the control of a
hostile party to that conflict, irrespective of whether the displaced power was the lawful
sovereign of that territory.!

But, this is only true of conflicting States which are parties to the Conventions, al-
though the principles embodied in 1907 have been held to be part of customary
law®? and would, therefore, be applicable in any armed conflict. Moreover, the
Martens Clause, set forth in the Preamble of Hague Convention IV of 1907, pro-
vides, in pertinent part, that:

[I]n cases not included in the Regulations [annexed to the Convention] . . ., the
inhabitants and the belligerents remain under the protection and the rule of the
principles of the law of nations, as they result from the usages established among
civilized peoples, from the laws of humanity, and the dictates of the public conscience.

In its advisory opinion on nuclear weapons, the International Court of Justice
made clear that the Martens Clause is relevant even today, and “the fundamental
rules [laid down in the Hague and Geneva Conventions] are to be observed by all
States whether or not they have ratified the conventions that contain them, because
they constitute intransgressible principles of international customary law.”63
Since it is now established that the principles embodied in the Hague Regula-
tions and the Geneva Conventions, at least to the extent that they are in accordance
with accepted customary law, are of general application binding on all, it is neces-
sary to draw attention to some of the basic principles relating to occupation. The
underlying principle in Hague Convention IV is to be found in Article 43:
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The authority of the legitimate power having in fact passed into the hands of the
occupant, the latter shall take all measures in his power to restore, and ensure, as far as
possible, public order and safety, while respecting, unless absolutely prevented, the
laws in force in that country.

The effect of this provision may be seen from the statement by the United States
Military Tribunal in the Hostages Case:

The status of an occupant of the territory having been achieved, international law
places the responsibility upon the commanding general of preserving order, punishing
crime and protecting lives and property within the occupied territory. His power of
accomplishing these ends is as great as his responsibility. But he is definitely limited by
recognized rules of international law.%*

This does not mean, of course, that the occupying power must maintain in force le-
gal provisions that run counter to morality or basic principles underlying its own
way of life, so that the Powers occupying Germany after its unconditional surren-
der were fully entitled to abrogate such German legislation as the Nazi “racial”
laws, or, as has happened more recently, the cancellation of discriminatory legisla-
tion directed at women.

Other relevant provisions of Hague Convention IV include Article 45 (“It is for-
bidden to compel the inhabitants of occupied territory to swear allegiance to the
hostile Power”), Article 46 (“Family honour and rights, the lives of persons, and
private property, as well as religious convictions and practice, must be re-
spected . ..”), Article 50 (“No general penalty, pecuniary or otherwise, shall be in-
flicted upon the population on account of the acts of individuals for which they
cannot be regarded as jointly and severally responsible”), and Article 55 (“The oc-
cupying State shall be regarded only as administrator and usufructuary of public
buildings, real estate, forests, and agricultural estates belonging to the hostile State,
and situated in the occupied country. It must safeguard the capital of these proper-
ties, and administer them in accordance with the rules of usufruct”).

The law with regard to occupatio bellica was greatly expanded with the adoption
of the 1949 Geneva Convention IV. This did not replace the provisions of the 1907
Convention, expressly stating that it is “supplementary” thereto.%® This Conven-
tion is primarily directed to protecting the rights of civilians in occupied territory,
limiting the rights of the occupant in so far as such civilians are concerned. Article 4
provides that “Persons protected by the convention are those who, at a given mo-
ment and in any manner whatsoever, find themselves, in case of . . . a[n] occupa-
tion, in the hands of a[n] Occupying Power of which they are not nationals.” It has
been said of this Convention that:
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The emphasis is . . . upon the preservation of minimum humanitarian standards,
through the prohibition of reprisals and collective punishments against the civilian
population of the occupied territory, hostage-taking, torture, inhuman and degrading
treatment, deportation, slave labour, wholesale seizure of property, and compulsion to
perform work of military value. Both the Hague Regulations and the Fourth Geneva
Convention also forbid the exploitation of the economy of the occupied territory for
the benefit of the occupant’s own economy. In exercising its power to determine such
matters as exchange rates, the amount of money in circulation in the occupied
territory, and the terms and conditions of trade, the occupying power must seek to
provide for the good economic government of the occupied territory and not merely
feather its own nest.%

As important as these humanitarian provisions are, perhaps even more signifi-
cant is the provision in Article 1 that the Convention is to apply “in all circum-
stances,” while by Article 2, which is common to all four of the 1949 Geneva
Conventions, Convention IV is to apply:

[T]o all cases of declared war or of any other armed conflict which may arise between
two or more of the High Contracting Parties, even if the state of war is not recognized
by one of them. [It] shall also apply to all cases of partial or total occupation of the
territory of a High Contracting Party even if the occupation meets with no armed
resistance.

The provisions in Geneva Convention IV are applicable from the opening of the
conflict or of the occupation and:

[I]n the case of occupied territory [its] applications . . . shall cease one year after the
general close of military operations; however, the Occupying Power shall be bound, for
the duration of the occupation, to the extent that such Power exercises the functions of
government in such territory by the provisions of [certain specified Articles relating to
the status and treatment of civilians]. Protected persons whose release, repatriation or
re-establishment may take place after such dates shall meanwhile continue to benefit
by the present Convention.®”

By Article 27, the rights guaranteed by Convention IV are to be enjoyed by all
“without any adverse distinction based . . . on race, religion or political opinion,”
and women are to be protected against “any attack on their honour.” To ensure
that protected persons enjoy their rights under the Convention, Article 29 provides
that the “Party to the conflict in whose hands protected persons may be, is respon-
sible for the treatment accorded to them by its agents, irrespective of any individual
responsibility which may be incurred .. ..” Article 31, in turn, states that “no physi-
cal or moral coercion shall be exercised against protected persons, particularly to
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obtain information from them or from third parties.” Moreover, Article 32 pro-
vides that it is prohibited to take:

[A]ny measure of such a character as to cause the physical suffering or extermination of
protected persons in [the] hands [of any High Contracting Party]. This prohibition
applies not only to murder, torture, corporal punishment, mutilation and medical or
scientific experiments not necessitated by the medical treatment of a protected person,
but also to any other measures of brutality, whether applied by civilian or military
agents.

It is important to note that, in accordance with Article 8, protected persons may
not agree to give up their rights under the Convention either “in part or entirety.”
Similarly, Article 47 declares that:

[P]rotected persons who are in occupied territory shall not be deprived, in any case or
in any manner whatsoever, of the benefits of the present Convention by any change
introduced, as the result of the occupation of a territory, into the institutions or
government of the said territory, nor by any agreement concluded between the
authorities of the occupied territories and the Occupying Power, nor by the annexation
by the latter of the whole or part of the occupied territory.

This raises nice questions regarding, for example, the Israeli actions with regard to
territories under the control of the Palestine Administration Authority; although
Israel contends that since it has never ratified the Fourth Convention it is not
bound thereby. Moreover, it has argued that since the territories in question were
never under the authority of any recognized sovereign they are merely “adminis-
tered,” rather than “occupied”—whatever that distinction might be. However,
Prime Minister Sharon has acknowledged, in connection with his undertaking to
withdraw from parts of the territory in question, that they are in fact “occupied.” In
this connection it might be of interest to draw attention to the following comment
in the British Manual of the Law of Armed Conflict: “Whether the administration
imposed by the occupying power is called a military government or civil govern-
ment is not important. The legality of its acts will be determined in accordance
with the law of armed conflict.”®® The United States Army manual, The Law of
Land Warfare, is to the same effect:

It is immaterial whether the government over an enemy’s territory consists in a
military or civil or mixed administration. Its character is the same and the source of its
authority is the same. It is a government imposed by force, and the legality of its acts is
determined by the law of war.®®
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In the light of these statements, it would appear that the inclusion in the admin-
istration of civilian nationals of the occupied territory would not alter the situa-
tion. It might be questioned, therefore, whether the administrations that, under
the supervision of occupying authorities, have been established in the Kosovo re-
gion of Yugoslavia, Afghanistan and Iraq are truly in line with the requirements of
the Convention, for they purport to govern regardless of the provisions of the Con-
vention or the customary law concerning occupation. In each of these instances,
regardless of the installation of “local” administrations, the occupation, even
though government might be conducted through local surrogates however de-
scribed, has continued and appears likely to do so for some time, despite the hold-
ing of local elections. A comment by Professor Greenwood is relevant:

Although it is obviously difficult to apply the law of belligerent occupation in a
prolonged occupation, that law is not thereby rendered inapplicable. Prolonged
occupation raises many questions to which the Hague Regulations and the Fourth
Geneva Convention provide no express answers. In particular, there is a need for
change on a far greater scale during a prolonged occupation simply because of the way
in which circumstances change over time. Nevertheless, there is no indication that
international law permits an occupying power to disregard provisions of the
Regulations or the Convention merely because it has been in occupation for a long
period, not least because there is no body of law which might plausibly take their place
and no indication that the international community is willing to trust the occupant
with carte blanche. Any changes, it is suggested, must take place within the framework
of the Hague Regulations and the Fourth Geneva Convention, the principles of which
are flexible enough to accommodate at least some of the needs of a prolonged
occupation. . .. The longer the occupation lasts, the greater the degree of change which
is likely to be required but changes should still be made only in accordance with the
broad principles [to be found in the Regulations and Convention].”®

It must be borne in mind, when considering the Israeli situation, which was Profes-
sor Greenwood’s particular concern when making this comment, that Israel has re-
fused to ratify Geneva IV and is only bound by those provisions of the Convention
which give expression to customary law.

In so far as the Israeli situation is concerned, while the tendency has been until
recently to describe the contested Palestinian lands—the West Bank region, also
described as Judea and Samaria—held by Israel as “administered territories””! to
which the Fourth Convention does not apply, Israeli courts, when called upon to
consider the legality of actions by military authorities in those territories, have not
always taken such a narrow approach, pointing out as early as 1968 that the Mili-
tary Commander’s legislative powers derive from the actual occupation and not
the Convention, but the judge stated:
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[T]he State of Israel observes the provisions of the convention in practice. And since it
is guided by the convention, inasmuch as the latter embodies humanitarian principles
of civilized nations, I shall assume that I must have recourse to the convention as being
of binding force. . . . Any Order made by the Commander is presumed to be valid, and
its validity can only be impugned if the Order is on the face of it so unreasonable and
exceptional and contrary to the most basic principles of natural justice and
international morality accepted by civilized nations, that it stands to be rejected and the
Military Court [set up under security Provisions Order issued by the Military
Commander of the Region] by virtue of its inherent authority must disregard it as
being enacted out of malice and arbitrariness rather than the achievement of any lawful
purpose. . . .72

The “Military Court” referred to in this opinion was established under security
Provisions Order issued by the Military Commander of the Region. Establishment
of such military courts is consistent with Geneva Convention IV. 73

As to the 1907 Hague Regulations, the Israeli judicial position is very clear. As
was pointed out by the Supreme Court in 1982:

The rights of a resident in the area under military government vis-a-vis the military
commander — rights subject to judicial review in a court of law of the occupying state —
stem from the rules governing belligerent occupation in customary international law
and contractual international law, insofar as they have been assimilated into the
internal law of the occupying state by a valid internal act of legislation. In respect of
Israel’s belligerent occupation, and in the absence of legislation which internalizes the
principle [sic] norms of the laws of war relating to belligerent occupation, (the rules in
force) are those included in the Hague Regulations. . . . Even though the Hague
Regulations serve as an authority in this respect, the accepted attitude — which has also
been accepted by this Court — is that the Hague Regulations are declarative in nature
and reflect customary international law, applicable in Israel without an act of Israeli
legislation. 74

The Fourth Geneva Convention, not having been ratified by Israel, has never
been the subject of Israeli legislation. However, as has just been noted, the courts
will apply those parts of the Convention which it considers to be purely humanitar-
ian in character and part of international customary law. It is for this reason that Is-
rael applies the Hague Regulations appended to Convention IV of 1907, even
though it contends there is no war since there is no State enemy, merely groups of
“terrorists,” like the Popular Front for the Liberation of Palestine, who are not enti-
tled to be treated as prisoners of war and are, therefore, not protected by the Third
Geneva Convention.”

Among the activities of the Israel military administration claimed to be contrary
to both the Hague Regulations and Geneva Convention IV is the destruction of the
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homes of civilians who are related to an alleged terrorist. In the 1985 case of Degalis
v. Military Commander of the Judea and Samaria Region, Judge Ben-Dror pointed
out that the goal of the 1945 Defence (Emergency) Regulations permitting such
demolition:

[W]as a deterrent effect, and this effect should apply not only to the terrorist alone, but
also to the family living with him. A demolition of a terrorist’s house cannot be
considered a ‘collective punishment’ because the house about to be demolished is
connected to the terrorist, and not to people unconnected with the matter. In cases
such as this the High Court usually instructs the respondent [the Military
Commander] to consider other deterrent measures, such as merely sealing off the
terrorists’ houses. However, the final decision on the nature of the measure to be
adopted lies within the respondent’s competence according to Regulation 119, and due
to the gravity of the acts performed by the petitioners’ relatives, the sanction of
demolition of their houses seems quite a reasonable one.”®

The conclusion to be drawn from these Israeli judicial decisions is that it matters
little whether the occupying power regards the territory under administration as
“enemy” or “terrorist” or by some other nomenclature. For Israel, at least, the law
to be applied is made up of the occupation provisions of the Hague Regulations,
together with those provisions of the Fourth Geneva Convention which are hu-
manitarian in their purpose and as such are to be observed regardless of legislation
ratifying the Convention.

The difference between the Israeli occupation and those that have occurred later
lies in the fact that the former is the result of conflict following Israel’s creation and
has been conducted between Israel and forces that, for the main part, do not owe
allegiance to any other State. The later occupations have all involved States, all of
which are members of the United Nations, and have followed an intervention not
of the normal conflict type, but have been based on some other ground, often in
disregard of the terms of the Charter of the United Nations. It is necessary, there-
fore, to pay some attention to the basis for the intervention and the consequent
occupation.

Before doing so, however, reference must be made to some apparent occupa-
tions under the auspices of the United Nations which have nothing inherently to
do with the law of armed conflict, and, consequently, not with the law concerning
occupation. There have been a number of incidents in which the members of the
United Nations, particularly of the Security Council, have become concerned at
the manner in which conflicting racial or tribal groups within a country, frequently
one that has only recently achieved its independence, have indulged in outrageous
behavior, or in which it has been feared the local hostilities might eventually
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involve some third power. In such circumstances the United Nations has autho-
rized the raising of a “peacekeeping” force which has been stationed in the affected
territory with a view to bringing an end to hostilities by acting as an interposition
force between rival groups.”” This has happened, for example, in Cyprus, Korea, Is-
rael, Somalia, Rwanda,”® Kampuchea, and East Timor, to name but a few. How-
ever, these forces do not operate as occupiers, and the law, whether it is that of the
Hague or of Geneva, has no relevance. That these forces are there as a matter of lo-
cal tolerance may be seen from the manner in which the UN force in Gaza was
withdrawn at the request of Egypt, the host country, in 1967.7

The intervention by peacekeepers in Haiti tends to stand in a position of its own,
for in this case it has been alleged that the United States, which provided the bulk of
the peacekeeping force, virtually forced Aristide, the democratically elected presi-
dent of the country, to depart and arranged for his removal (Aristide asserts that
the United States forcibly removed him), which, if true, is clearly an action interfer-
ing with local government contrary to customary international law. The United
States denied doing so. While there was some indication that this action may have
been popular at the time, by October 2004 agitation was taking place calling for his
return.

Before considering the legal status of such interventions it must be pointed out
that by Article 2, paragraph 4, of the Charter all Members “shall refrain in their in-
ternational relations from the threat or use of force against the territorial integrity
or political independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations.” Further, as was indicated at the very beginning of
this article, paragraph 7 of the same Article provides:

Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any state
or shall require the Members to submit such matters to settlement under the present
Charter; but this Principle shall not prejudice the application of enforcement measures
under Chapter VIL

Chapter VII is concerned with “Action with respect to Threats to the Peace,
Breaches of the Peace, and Acts of Aggression.” Prima facie, this would suggest that,
unless ill treatment of nationals by one State constituted a direct threat to the well-
being of another, no State or the United Nations itself would have a right to inter-
vene on behalf of those persecuted. The situation might be altered by virtue of the
existence of treaty obligations concerning human rights undertaken by the perse-
cutor, although it must be borne in mind that none of the presently existing treaties
in this field confers a right of direct intervention on any other party to such treaties.
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In accordance with the law of treaties, unless the treaty specifically creates such a
right, by both customary and conventional law, breach of a treaty does not give pri-
vate citizens any right recognized and enforceable by international law,8 and the
various treaties concerned with human rights have not created such a right
expressis verbis. The only other recourse to a national would depend upon the State
party to the treaty and alleged to be in breach of it having created such a right under
its national law. The only right accruing to other parties to the treaty would be by
way of damages, provided it could prove that its own interests had in fact been ad-
versely affected by the conduct objected to.

The first case that calls for consideration arose out of the dissolution of the
Socialist Federal People’s Republic of Yugoslavia and the conflicts which began in
1991. These conflicts were both international, as for example, between Croatia
and Serbia, and non-international, as for instance, between Bosnia and Bosnian
Serbs seeking to join Serbia. In accordance with customary international law, an
established government is entitled to take such action as it deems necessary to sup-
press a revolt, free from any active intervention by any other State, and it would
appear from Article 2, paragraph 7 of the Charter, free from intervention by the
United Nations. In addition, in this particular instance it is important to note that
all of the parties concerned in the Yugoslav fighting accepted the provisions of
Protocol II of 1977.8!

By Article 3 of the Protocol, non-intervention by third States, whatever the cir-
cumstances, is condemned emphatically:

1. Nothing in the Protocol [including Part I concerning Humane Treatment] shall be
invoked for the purpose of affecting the sovereignty of a State or the responsibility of
the government, by all legitimate [it does not say “reasonable”] means, to maintain or
re-establish law and order in the State or to defend the national unity and territorial
integrity of the State.

2. Nothing in the Protocol shall be invoked as a justification for intervening, directly or
indirectly, in the armed conflict or in the internal or external affairs of the High
Contracting Party in the territory of which the conflict occurs.

Of course, States, for example the United States, which had not become a party to
the Protocol, would not be bound by this provision. It would, however, be bound
by the well-established principle of non-intervention under customary law and re-
affirmed in the Charter.

Apart from the conflicts between Bosnia, Croatia and Serbia, a major conflict
took place in the Serb remnant, particularly as between the Serb authorities and the
Albanian population that constituted a majority in Kosovo. The attempt by the
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Serbs to reassert their authority resulted in atrocities on both sides, with wide-
spread allegations that the authorities were carrying out extensive policies of “eth-
nic cleansing” involving expulsions, killings and mass rapes of the Albanians. Some
would argue that “ethnic cleansing” was a sanitized term for genocide. Article II of
the Genocide Convention of 1948 defines genocide as meaning:

[A]cts committed with intent to destroy, in whole or in part, a national, ethnic, racial
or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.??

It can hardly be denied that slaughtering the men, and forcing women and children
to flee their homes and take to the hills in winter without adequate food or cloth-
ing, would fall within this definition. While the Convention elevated genocide to a
crime, it made little provision for its punishment, nor did it give any party a right to
intervene to terminate acts of genocide being committed by some other party. In
any case, by failing to describe what was going on by the treaty term would suggest that
no such right could be asserted.

Nevertheless, when Serbia rejected a proposal that a force of North Atlantic
Treaty Organization (NATO) personnel be admitted and that a plebiscite under
NATO supervision be held on Kosovo’s future after three years of interim govern-
ment, and followed this rejection with increased pressure upon the Kosovar Alba-
nian population, NATO indicated that military action against the Serbs was
inevitable and in July 1999 NATO began a bombing campaign. This is not the
place to discuss the NATO intervention®? either in accordance with the United Na-
tions Charter or the North Atlantic Treaty® itself. Suffice it to say that Article 5 of
the Treaty defines the geographic area of its competence, which does not include
the former State of Yugoslavia, and requires an armed attack against a signatory
for the obligations of the Treaty to come into effect. It is difficult to appreciate how
a non-international conflict in Yugoslavia, not a member of NATO, in any way
threatened the security of any NATO member. NATO, however, maintained that
its intervention was not in any way politically directed with the aim of breaking up
what remained of the former Yugoslavia or to recognize an independent Kosovo,
but was purely humanitarian, directed at terminating the ethnic cleansing and other
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atrocities committed by the Serbs against the Muslim Albanian population, and to
enable the latter to return home in safety and enjoying the same rights as all other
Serbian citizens in the area. Here we have an approach that is reminiscent of provi-
sions to be found in the 1878 Treaty of Berlin. Article XXXV thereof provides:

In Serbia the difference of religious creed and confession shall not be alleged against
any person as a ground for exclusion or incapacity in matters relating to the enjoyment
of civil and political rights, admission to public employments, functions, and honours,
or the exercise of the various professions and industries, in any locality whatever. The
freedom and outward exercise of all forms of worship shall be assured to all persons
belonging to Serbia, as well as to foreigners. And no hindrance shall be offered either to
the hierarchical organization of the different communions, or to their relations with
their spiritual heads.

While it is true that there is no established right of intervention, whether leading
to occupation or not, in customary international law, one cannot ignore the fact
that international law is a developing process. The Preamble to the United Nations
Charter affirms “faith in fundamental human rights, in the dignity and worth of
the human person, in the equal rights of men and women and of nations large and
small.” This hasled to the adoption of a variety of instruments reaffirming the exis-
tence of and support for human rights. With few States presuming to oppose these
assertions, there is a tendency to assert that there is now, if not a jus cogens, at least a
developing customary law in this field binding upon and enforceable by all. Given
this trend, it may be contended that the NATO intervention is legally justifiable.
What may be more difficult to support is the continued presence of NATO forces
and a UN administrator in the territory now that “peace” has officially been re-
stored, and purportedly free elections have been held in Serbia. However, the form
of those elections and the persons permitted to run for office have all been vetted
and approved by the non-local internationally imposed administrator. While there
is no official occupation in existence and no suggestion that the area is under the
umbrella of the Fourth Geneva Convention, the members of the “occupying”
forces are immune from the local jurisdiction, and there appears to be little effort
made by the sending State authorities to try their personnel in accordance with
their own national law for offenses committed against local inhabitants.®

It remains to discuss the situation in both Afghanistan and Iraq, particularly as
the United States has taken the lead in dealing with both these countries and con-
tinues to do so, and remains somewhat indifferent to the view of other States offer-
ing support in seeking to restore order.

On September 11, 2001, three hijacked American aircraft were used as destruc-
tive weapons against the World Trade Center in New York and the Pentagon in
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Washington, D.C., while a fourth plane was likely prevented by its passengers from
crashing into the White House itself. The immediate reaction of the United States
Government was to declare a “war against terrorism,” without any indication as to
the State against which this war was to be waged. There was strong evidence to in-
dicate that the attacks had been organized by al-Qaeda, a group of Islamic funda-
mentalists led by Osama bin Laden, a renegade Saudi citizen, who had been
responsible for a number of prior attacks against United States and other western
interests. There was also evidence to indicate that bin Laden was in Afghanistan
where he maintained or financed a number of terrorist training camps. Afghani-
stan was at that time administered by an Islamic fundamentalist administration
(the Taliban) that constituted the country’s de facto government, although it was
not internationally recognized. The Taliban authorities were called upon to arrest
bin Laden and surrender him to the United States for trial. When they refused to
do so, the country was attacked by US forces, supported by the United Kingdom
and others.

There was no declaration of war and, despite the fact that Taliban fighters were
representative of their “government” and as such distinguishable from al-Qaeda,
the United States refused to recognize them as legitimate combatants entitled to
treatment when captured as prisoners of war. Instead they were described as “en-
emy combatants,” a classification not known to the law of armed conflict, which
regards all captured enemy personnel belonging to an organized force as prisoners
of war. If not clearly recognizable as entitled to be described as such, they are enti-
tled to be treated as if they were prisoners of war until such time as their status has
been clarified by a tribunal.8¢ It is true that the supporters of the Taliban adminis-
tration were not easily identifiable as members of a regular force, but they were cer-
tainly no less identifiable that those constituting the Northern Alliance, which
purported to be the remnant of the government overthrown by the Taliban. More-
over, in view of the camouflage worn by many members of modern armed forces—
as well as by many, particularly younger, civilians—it may well be difficult to iden-
tify these too, especially those members who participate in undercover missions
wearing civilian or other dress, as distinct from national uniform, whether in place
of or additional to their regular uniform.®” Having displaced the Taliban, the
United States treated as an ally the Northern Alliance as representatives of the gov-
ernment displaced by the Taliban, and subsequently selected personnel from
among its members, together with some tribal leaders, to form a council to elect a
government under the leadership of an individual acceptable to the United States.
In the meantime the latter was able to persuade some third States to assist in the
administration and rebuilding of Afghanistan, and, as in Kosovo, some of the mili-
tary supervisory activities have been undertaken by NATO—although there has
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been no attempt to explain how such an activity so far from the North Atlantic area
falls within NATO’s competence. At no time has it been suggested that there is an
occupation or that there is any room for any of the Geneva Conventions to be
applied.

Moreover, a new development in the practice of occupation has been intro-
duced in Afghanistan. A number of armed western security personnel, often ex-
servicemen, who may well be described as mercenaries and therefore illegal com-
batants,® have been recruited to assist the occupying authority and the Afghan ad-
ministration in protecting commercial interests, usually western in character. Such
personnel have no interest in or concern for restrictions imposed by the Hague or
Geneva Conventions and their activities go largely unchecked by either the allied or
Afghan authorities.?

Despite the existence of an acceptable Afghan administration and the participa-
tion of other States, the United States has removed captured personnel from Af-
ghanistan to Guantanamo Bay in Cuba, where it has a naval base leased in virtual
perpetuity from the Cuban government.®® Among the captives are members of the
Taliban, who, it may be suggested, were legitimately engaged in combat on behalf
of their government against the United States “invader,” and who might be re-
garded, prima facie, as entitled to Third Convention protection, instead of being
denied, until recently,®! any form of independent legal protection. Also among the
Taliban captives are non-Afghan Muslims who volunteered to defend a Muslim
administration against rebels or foreign forces seeking to overthrow that adminis-
tration. It may be suggested that they were entitled to the same treatment as the
French Foreign Legion, the LaFayette Squadron or any American who joined the
allied forces in either World War before the United States itself became a belliger-
ent. Even when these captives have held the nationality of one of the American al-
lies, as have a number from Britain or Pakistan, the United States has declined to
treat them as in any way protected by the law of armed conflict nor, with rare ex-
ceptions, has it been prepared to hand them over to their own government for
treatment in accordance with their national law. Moreover, it would seem that
where some detainees are concerned no details as to name or even place of deten-
tion are known.”?

In practice, despite the existence of a nominally independent government, Af-
ghanistan is under effective US occupation since it would appear that the “govern-
ment” acts only with the consent of the United States, even though the latter
contends that any actions taken by them against local “terrorists” (a term which is
being used somewhat indiscriminately both in Afghanistan and Iraq even against
those who might be more correctly described as “insurgents”) are only undertaken
at the request or with the consent of the Afghan administration. Both the United
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States and the Afghan authorities deny that an occupation exists, and the United
States has indicated that it will withdraw if requested after the Afghan election
which is due to take place shortly. Until then, it is the United States that is seeking
to ensure that conditions exist for such an election to be held.

At least in so far as Afghanistan is concerned, it is possible to argue that the pro-
tection offered by the Taliban to the al-Qaeda terrorist movement with the latter’s
threats and actions against third States was enough to regard the Taliban as an ally
of Osama bin Laden’s supporters and, as such, sufficient as a coconspirator to war-
rant action against it. Additionally, the Taliban governmental authority was ex-
tremely restrictive and in virtual denial of all human rights, particularly where
women were concerned, although this argument was not originally of any major
significance.

In the case of Irag, no similar contentions could be put forward. Instead refer-
ence was made to the United Nations resolutions terminating hostilities at the end
of the conflict with Iraq consequent upon its invasion of Kuwait. By Resolution
687,% which was adopted in 1991, Iraq was required to get rid of all its chemical
and biological weapons as well as its weapons of mass destruction and to submit to
international inspection to ensure compliance with these requirements. After 9/11,
the United States contended that Iraq was not fulfilling its obligations and was not
cooperating with the United Nations inspectors. When the Security Council failed
to take the further action desired by the United States, the latter, supported by the
United Kingdom, launched a military offensive against Iraq, while adding to its
complaint the assertion that Saddam Hussein, president of Iraq, was a partisan of
al-Qaeda and even claimed that Iraq was party to the September attacks on the
United States, a claim for which there appears to have been no substantive evidence
whatever. The United Kingdom added the complaint that Iraq was in breach of ev-
ery international obligation concerning human rights and that the administration
should be overthrown even on this ground alone.

As in the case of Afghanistan, there was no support from the United Nations nor
was there any declaration of war.? The actual combat operations were not of great
duration, the Iragi armed forces soon surrendered, and President Bush proclaimed
that the operation was successfully terminated. In that case, in accordance with the
Third Geneva Convention,®® all prisoners of war other than those held for potential
trial as war criminals must be released, an obligation only partly complied with.
Further, the United States declared that Saddam Hussein and many of his leading
military, political and scientific advisers had committed war crimes during the first
Gulf War following the Iraqi invasion of Kuwait, as well as crimes against human-
ity, particularly against dissident Iraqi nationals. There was again no suggestion
that these latter were to be treated in accordance with the Geneva Conventions,
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although Saddam at least was permitted to see International Committee of the Red
Cross representatives. Moreover, the United States arranged for Saddam and some
of the others to be handed over to the new Iraqi administration for trial, thus rais-
ing the possibility of trials by vengeance, even though it was asserted that proper
precautions would be taken to ensure that they receive a fair trial.

With the overthrow of the government, the United States, without acknowledg-
ing that it was an occupant subject to the restrictions imposed by the Hague or
Geneva Conventions, became the governing authority in Iraq, appointing a United
States citizen as supreme governor, although he was later replaced by an American-
sponsored Iraqi interim administration, with the United States making clear which
local politicians it would not tolerate. The United States signed an agreement with
this administration undertaking to withdraw from Iraq should the Iraqi govern-
ment request it to do so. In the meantime, the United States remained the supreme
authority for security purposes and agreed not to undertake offensive operations
against “terrorists,” even though some of those so described might more properly
be considered as insurgents. It must be kept in mind that the overthrow of Saddam
Hussein and his government and the disbandment by the occupant of the Iraqi
armed forces did not mean that all support for the legitimate Iraqi government had
terminated, particularly as many of these forces found themselves without pros-
pects of employment. Many of them did in fact continue operations of a warlike
character against both the “invading” military forces and representatives of the
Iraqi administration. Subsequently the United States began allowing members of
the former Iraqi forces, after proper vetting, to rejoin the newly-created Iraqi
armed or police forces.

When it became clear that Iraq had no weapons of mass destruction and had de-
stroyed under United Nations supervision its chemical and biological weapons, a
fact later confirmed by the head of the United States Iraq Survey Group in his Final
Report,” the United States and its allies changed the balance of their arguments
concerning the invasion and subsequent occupation. It now seemed that the most
important aim of their operations was to bring democracy to Iraq, sometimes
claiming that this would prove an example for other Middle East States, the gov-
ernments of many of which were dictatorial in character. This claim that the spread
of democratic governments everywhere the United States and its allies consid-
ered it to be desirable—even absent United Nations approval if this could not be
obtained—is reminiscent of policies pursued by the Concert of Europe in the nine-
teenth century.

In both Afghanistan and Iraq, the United States, backed by its allies, has sup-
ported its nominee in the local administration in organizing an election under
American protection. The presumption appears to be that with an election, even
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though local conditions might not make it feasible to be held throughout the occu-
pied area, a new era will be created with a popular government taking over, one
that will fully respect human rights, will not constitute a threat to any neighbor and
will not seek to acquire weapons of mass destruction or others now considered
contrary to international law.

This view that the introduction of the trappings of democracy to a society that
has never known it and the history of which is riven with local lustings for power,
hatreds and jealousies is the answer to all problems and the way to a future peaceful
existence for all is similar to the situation that existed particularly in former British
colonies in Africa during the disassembling of empire. At that time the attitude
seems to have been,

[Y]ou are now independent. We are giving you a building that looks like a London
railway terminus which is your legislature. In addition, we are providing you with a
ceremonial chair which is the ‘Speaker’s Chair’, although the man who sits in it does not
speak. There will be a person dressed somewhat like Little Lord Fauntleroy known as the
Speaker, who will sit in the Speaker’s Chair from which he is not allowed to speak. Then
we will present you with an ornamental mace as a symbol of the Speaker’s authority, but
which must not be used as you were accustomed historically to use a mace. Finally, we
will give you a presentation copy of Erskine May’s Parliamentary Procedure and you will
hold an election. After this, the world will know that you are a democracy.

Unfortunately, the years since those “heady” days have shown how artificial these
hopes were. There is no reason to assume that the situation in either Afghanistan or
Iraq will be any different.

While there may be good grounds for arguing that the operations against the
former Yugoslavia and in Kosovo, together with the invasions of both Afghanistan
and Iraq are contrary to the Charter of the United Nations and the obligations of
the members, and are thus illegal, it should be noted that there has been no attempt
in that organization to condemn any of them, not that there could have been any
decision by the Security Council to this effect in view of the vetoes that would have
been exercised by the United States and the United Kingdom.*” It must, however,
be noted that the governments responsible for the invasions have sought to justify
their interventions on the basis of the need to protect and assert human rights. In
this endeavor, they argue, they have done nothing contrary to the principles relat-
ing to humanitarian intervention discussed earlier in this paper, particularly when
the international community as such has failed to take action collectively. In their
case, this contention is strengthened by the generally accepted view that respect for
human rights is now part of the international jus cogens that must be respected and
protected by all.
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In these instances, however, since the enforcing powers maintained that they
were present only for the good of the country affected and the welfare of the world,
they, or at least the United States, tended to argue that their opponents were not
entitled to the protection of the law. For the main part, however, military person-
nel captured in Iraq have, while in detention, been treated in accordance with the
regulations concerning prisoners of war, subject to the exceptions respecting some
members of both the United States and United Kingdom forces responsible for
holding and interrogating Iraqi military and civilian detainees.®® Given the circum-
stances in which the invasions took place, the existence of interim governments in
both Afghanistan and Iraq and the tendency to describe all opponents as terrorists,
it is perhaps not surprising that the occupying authorities have not been too con-
cerned about the application of the Hague or Geneva Conventions. It would ap-
pear, therefore, that by and large there has been no “new” law of occupation, butan
application of behavior conditioned by the circumstances of the case.

For the future, perhaps, and to avoid the controversies that these operations
have given rise to, the writer may be permitted to refer to a proposal he first put for-
ward in 1994:

When a government is unwilling or unable to protect, or persistently infringes the
human rights of large segments of its population, or the government structure has so
disintegrated that law and order have virtually ceased to exist, it may then well be time
for the United Nations to take over the administration until such time as normal
conditions have been restored. . . . However, it would perhaps be more desirable that
this be done not on an ad hoc basis — nor by a group of States assuming such authority
unto itself — but on the basis of a permanent United Nations body made up of trained
personnel from a variety of countries and regions. . . . The members of such
administrative or governing commission should not be drawn from nationals of the
great powers among whom, despite the end of the cold war, political rivalries and
manoeuvering is still likely to take place.”®

At the same time, it would be necessary to establish rules, probably by way of a con-
vention somewhat similar to Geneva Convention IV, indicating the manner in
which persons in the country taken over are to be treated.

Such a proposal would be met by opposition from the great powers since it is
suggested they be left out of the administration to be established, while they might
well be called upon to assist in its financing and in the training of personnel over
whose activities they would have no control. In addition, opposition would almost
certainly be forthcoming from some of the smaller newly independent and devel-
oping countries which are jealous of their sovereignty and are aware that they are
more likely to be the “victims” of such a procedure than any other State. However,
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if such a policy were adopted, there might be less doubt as to the legal basis for the
intervention and consequent occupation, and a more substantial foundation for
contending that it is in accordance with the rule of law.
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