International Law Studies - Volume 62

The Use of Force, Human Rights, and General International Legal Issues
Richard B. Lillich & John Norton Moore (editors)

491

THE NATIONAL EXECUTIVE AND

THE USE OF THE ARMED FORCES ABROAD

John N. Moore

The breadth of my assigned topic
The National Execulive and Interna-
tional Law” suggests that my mission
this morning is about like that of the
fan dancer: to call attention lo the
subject without really covering it. But
rather than attempt a superficial survey
of the range of problems in allocating
the foreign affairs power between Con-
gress, the President, and the Court, it
may he more rewarding to instead con-
centrate on the currently most im-
portant of those problems, the power of
the President Lo usc the Armed Forees
abroad.

Historically, the controversy over Lhe
war power and the controversy over the
lrealy power scem Lo have been the
most important constitutional issues in
the scope of the President’s foreign
alfairs  power. Of these, the treaty
power controversy has been in at least a
slate of temporary quiescence since Lhe
heated controversy in 1954 over the
Bricker amendment. With the defeat by
a narrow margin of the Bricker amend-
ment, which had been aimed al re-
strieting the President’s power to make
international agreements, this contro-
versy was resolved in favor of a con-
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tinuing broad view of lxeculive au-
thority. In contrast, the debate on
Vietnam has heated white hot the con-
troversy over the extent of Presidential
power Lo use the Armed Forces abroad,
and has gencrated a concern with Presi-
dential power as insistent as any in our
cenlury.l

Basically the controversy concerns
the authorily of the President to order
the Armed Forces into combat abroad
and the question ol when and how
Congress must authorize the use of the
Armed Iorces abroad. Although this
problem is presented more dramatically
today than ever before, it is not new.
Much of the current debate borrows
argument from the clashes of Jefferson
and Hamilton over the power of the
President in the 1801 naval war against
the Bashaw of Tripoli and from the
rhetoric of President Polk and Represen-
tative Abraham Lincoln in the 1846
Mexican War.,

The starting point of the debate is
the Conslitution, which gives Congress
the power to declare war and Lo raise
and supporl Armics and which makes
the President the Commander in Chiel
and in practical effect the chiefl repre-
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senlative of the nation in foreign aflairs.
It seems rcasonably clear from the
debates al the Federal Constitutional
Convention that most of the framers
sought to place the major war power in
Congress and Lo leave the President only
the right to repel sudden atlacks. The
framers sought this restriction on Presi-
dential power because of their fear of
concentrated power in the President.
But the convention debates are not very
useful in telling us who has power in
situations which may be short of war or
in resolving controversy about how Con-
gress might authorize the President to
use the Army and Navy. Moreover, the
Counslitution is a living document, and
its meaning is shaped by the experience
of suceessive Congresses and Presidents
in filling in its broad outlines and in
adapting it to changing circumslances.
As Mr. Justice IFrank furter pointed out:
“It is an inadmissibly narrow concep-
tion of American conslitutional law to
confine it to the words of the Constitu-
tion and to disregard the gloss which life
has written upon them.”? Nowhere is
this statement or that of Mr. Justice
Holmes that “the life of the law has not
been logic: it has been experience™
been more apt than in the interpretalion
of the war power.

In the 180 years since the adoption
of the Constitution, our nation has
moved from a position of comparative
isolation epitomized by Washington’s
warning to stay clear of entangling
alliances to one of intense international
involvement evidenced in 1968 by
agreements for collective defense with
42 countries. In the same period the
international system has shifted from a
balance of power system to a loose
bipolar system marked by intense global
compelition among compeling public
order systems and a nuclear balance of
terror. And inlernational law has moved
from the notion of a just war Lo the
prohibition of all force as a means of
major change under the U.N. Charter.
The increasing  involvement of the

United States in world affairs, the shill
lo an inlensely competilive bipolar
system, and the limitation of the lawful
use of force lo defense have greatly
strengthened the hand of the Execulive
in the contest with Congress over the
war power. Hamilton and Jeflferson
fought over whether, in the absence of
congressional authorization to use force,
a Tripolitan cruiser must be released
after capture by an American naval
vessel. Jelferson took the posilion that
in the absence ol congressional authori-
zalion for U.S. Naval forces to go on the
offensive, the cruiser must be released
after being disabled from commitling
further hostilitics. But the contempo-
ary  debate is about the power Lo
commit from a quarter to a half million
troops in major wars such as Korea and
Vietnam. As the contrast in subjects
debated shows, there has been a gradual
inerease in Presidential power to use the
military abroad over this period, an
increase which has aceelerated during
the 20th century.

Some commentators such as Profles-
sor Wormuth and Senator Fulbright tell
us that the increase in Presidential
power vis-avis Congress has gone loo
far. They paint a picture of Execulive
usurpation of authority. But though
they have a great deal Lo show us, the
trouble is that the {frame they use may
be too small. We cannot just look to the
language of the Constitution or the
experience of 150 years ago for the
answer to problems and conditions not
wholly anticipated. If we are to display
a proper instinct for the jugular instead
of an instinct for the capillaries, we
must apply the policy of the framers to
the diverse problems and conditions of
today.

The policy of requiring congressional
authority for the major use of [orce
abroad as a check on Presidential power
remains as valid today, if not more so,
than in 1789. But problems of collective
defense pursuant to trealy obligations,
the nced for implementation of sanc-



tions under article 42 of the United
Nations Charter, an increasingly global
defense interdependence, the wide range
of responses Lo situations of intrastate
conflict, and the swiftness ol modern
atlack militate against absolute answers
based on that policy.

The nature of our problem is such
that we are unlikely to find many of
what Mr. Justice Frankfurter termed
bright-line distinctions. It will help im-
measurably, however, if we first brielly
indulge in the luxury of a minimmum of
clarification about the nature of the
major questions we must deal with.
Although there are really many more, as
a flirst-slage complexity il is convenient
to take four questions. With each we
are concerned with authorization to use
the Armed Vorces abroad in conflict
siluations.

Iirst, what may the President do on
his own authority withoul congressional
authorization? Second, if congressional
authorization is necessary, what form
must it take? Must there be a formal
declaration of war? Third, what terms
of congressional authorization are valid?
Can Congress delegate the authorily to
use Lroops abroad to the President, and,
if s0, how broad a delegation is permis-
sible? Lastly, to what extent can the
answers Lo the firsl three questions be
resolved by the courts? Are they “politi-
cal questions™ or otherwise issues which
it is unwise for a courl to adjudicate?
Failure to separate these questions has
carried more than its share of confusion.
T will deal with thesc one at a time and
then apply them all to the Vietnam
situation,

IYirst, what may the President do on
his own authorily without congressional
authorization?

There is no doubt that the President,
acting on his own authority, may order
the military to repel sudden attacks on
the United States or American forces.
The draft proposals of the Constitution
initially contained language authorizing
Congress to “make war,” but al the
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instance of James Madison the language
was changed from “to make war™ to “to
declare war.” The reason given for the
change was to leave to Lhe President
“the power to repel sudden attack.”
Beyond that, there is greater coniro-
versy. On the one hand, there are those
who tlake a broad view of Presidential
power such as Craig Mathews who
writes:

Constitutional history has shown
that the President can take military
action under his independent powers
whenever the interests of the United
States so require. In the modern world
the scope of America’s interest can be
determined only by reference to the
slate of affairs in the international
arena as a whole and to the overall
purposes of our foreign policy. Any
rigid test of protectable interest would
leave the nation dangerously un-
cquipped for survival.

Similarly, Under Sceretary Katzen-
bach, in testilying recently before the
Senate Foreign Relalions Committee,
said that he doubts that any President
has ever acled to the full limits of his
Presidential authority.® There is sub-
stantial precedent in history for this
broad interpretation of Presidential au-
thority. Former Assistant Secretary of
State James Grafton Rogers Lells us thal
in the over 100 uses of U.S. forces
abroad [rom 1789 to 1945 that the
Executive ordered the use on his own
authorily in at least 80.° And a 1951
study for the Commitice on Foreign
Relations says that: “Since the Consti-
tution was adopted there have been at
least 125 incidents in which the Presi-
dent, without congressional authoriza-
tion,. .. has ordered the Armed Forces
to take action or maintain posilions
abroad.””

Since these studies were completed
we could add President Truman’s use of
a quarter of a million American troops
in Korea, President Eisenhower’s land-
ing of the marines in Lebanon, President
Kennedy’s limited use of American
forces in the Bay ol Pigs invasion and as
“advisers™ in Victnam, and President
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Johnsons landing of troops in the
Dominican Republic. All of this cer-
tainly represents a substantial gloss
which experience has placed on the
Constitution.

On the other hand, those who take a
narrow view of Presidential power, such
as Professor Ruhl Bartlett in Lestimony
before the Senate Foreign Relations
Committee during the National Com-
mitment hearings, point out thal most
of these actions, with the greatest ex-
ception being Korea, did not involve
sustained hostilities or more than minor
casualtics.®  Typically, they involved
protection of ULS. citizens abroad, pur-
suit of pirates, alleged humanitarian
intervention. reprisals, or consensual
assistance 1o a recognized government.
And protracted and sustained use of
troops abroad resulting in substantial
casualties has usually been highly con-
troversial; the Korean war and President
Polk’s initiation of the Mexican War of
18406 being prime examples.

Given this degree of disagreement by
sincere and informed scholars, what
guideposts are there {or delimiting Presi-
dential authority in those situations in
which the President acts withoul con-
gressional authorization? Although they
can casily be overstated, there are some
policy considerations which, in my
opinion. suggest a nced for substantial
Presidential authorily. First, there is a
need lor the President to be able to
quickly react to sudden armed attacks
threatening U.S. defense interests. The
sudden attack in Korea and the rapid
response of President Truman in initiat-
ing a process of troop commilment Lo
Korea is, I believe, a real example of this
need. Though subjecl Lo abuse, possibly
some actions to protect American citi-
zens abroad fall into an analagous cate-
gory. The joint United States-Belgian
rescue operation in the Congo and the
first stage of the Dominican operation
are examples. There is also sometimes a
need for seereey, decisiveness, and nego-
tiating responsiveness which can best be

met by Presidential action. In this cate-
gory | would cite the aclions of Presi-
dent Kennedy in the Cuban missile
crisis. It scems Lo me that the wisdom of
congressional debate aboul whether the
response Lo the Soviel emplacement of
medjum-range ballistic missiles in Cuba
should be quarantine, air strikes on the
missile sites, invasion of Cuba, or no
response al all, which is the debate
which went on within the administra-
tion. is open to serious doubt. Robert
Kennedy teils us in his account of the
missile crisis that he doubts as satis-
factory an outcome could have been
achieved il the debate over alternatives
had taken place in the full glare of
publicity. And lest we succumb to the
myth that the President is always hawk-
ish and Congress is always dovish, we
should remember Kennedy’s account of
the hawkish pressures from leading Con-
gressman during the missile erisis.

There is also a category of whal
might "be called “ongoing command
decisions,” which are day-to-day deci-
sions about the operation of exisling
military assistance programs within the
network of ULS. delense interests or
about defensive deployment of our
Armed Forces. By their recurrent na-
ture, many of these decisions inevitably
will be left, in the first instance at least,
to  Presidential authority. lixamples
would be the conduct of established
military  advisory missions, mililary
assistance programs, and intelligence
missions necessary for national securily.
Morcover, 1 believe that some of the
arguments for strictly limiting Presi-
dential authority misconceive the nalure
of Presidential power and elevate form
over substance. Presidential power, even
in the exercise of the Commander in
Chief power, is not autonomous and, as
lichard Neustadt compellingly argues,
is in large measure the power to per-
suade.” It is difficult for a President to
pursue sustained military actions with-
out the aclive supporl ol a substantial
segmenl of Congress and the American



people. And although Congress would
usually be reluctant to do so, if things
got too bad Congress could refuse to
appropriate funds or could even insti-
tute impeachment proceedings against
the President. And short of these mea-
surcs, the Congress can bring greal
pressure to bear on the President
through the power of critical public
hearings, as the Fulbright hearings on
Vietnam perhaps more than adequately
demonstrate.

Despite these reasons for some Presi-
dential authority in the use of troops
abroad, it neither scems wise nor neces-
sary to encourage too greal an expan-
sion of Presidential power. Within the
limits of survival in the world we live in,
we should require the more broadly
based authorization which only Con-
gress can give and should strive to
revilalize the role of Congress in the
making of foreign policy.

As a dividing line for Presidential
authority in the use of the military
abroad, one test might be to require
congressional authorization in all cases
where regular combal units are com-
milted Lo sustained hostilities. This test
would be likely to include most situa-
lions resulling in substantial casualtics
and substantial commilment of re-
sources. Under this test, the Mexican
War, the Korean war, and the Vietnam
war would all require congressional
authorization. The Lest has the virtue of
responsiveness to precisely those situa-
tions historically creating the greatest
concern over Presidential authority, but
like all tests is somewhal frayed at the
edges. In conflicts which gradually es-
calate, the dividing line for requiring
congressional authorization might be
initial commitment to combat of regular
U.S. combat units as such. As to the
suddenness of Korea, and conflicts like
Korea, I would argue that the President
should have the authority to mect the
atlack as necessary but should im-
mediately seck congressional authoriza-
tion. In relrospeet, the decision not Lo
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obtain formal congressional authoriza-
tion in the Korean war, in which the
United States suslained more  than
140,000 casualties, scems a poor prece-
denl. And in those situations in which
Presidential authority is based on the
need for secrecy or immediacy ol re-
sponse, the need should be a real one.

To say that the President should have
authority to act in some circumstances
without congressional authorization is
not to advise that he should not consult
Congress or key congressional leaders.
The President should involve Congress
as much as practicable in cvery case. In
fact, failure to pursue congressional
involvement meaningfully when it could
have been done has been the cause of a
great deal of unnecessary Presidential
gricf. As Under Secretary Kalzenbach
points out “there can be no question
that . . . [the President] acts most cffee-
tively when he acts with the support
and authority of the Congress.”™®

The second question is: When con-
gressional authorization is necessary,
what form should it take? Is a formal
declaration of war required?

Much of the popular discussion
about the war power seems Lo assume
that a formal declaration of war is the
only means of constitulionally obtain-
ing congressional authorization for the
use of the military. But this one is
largely a red herring. As a matter of
logic, the syntax of the Constitution
that “Congress should have power
... to declare war” does nol mean that
Congress may not authorize hostilitics
without a formal declaration of war.
And as a matter of intenl of the
framers, the requirement is congres-
sional control of hostilitics, not a par-
ticular mode of authorization. This was
50 clear that within 12 years of the
adoption of the Constilution no less an
authority than Chief Justice John Mar-
shall recognized in the case of Talbot v.
Seeman! that congressional action not
amounting o a formal declaration of
war could be a valid congressional au-
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thorization of hostilitics. The case arose
out of the 1789 naval war with France,
the first war of a {ledgling United
States. As a result of French raiding of
American shipping, Congress had passed
a serics of acts suspending commercial
relations with France, denouncing the
treaties with France, and eslablishing a
Departinent of the Navy and a Marine
Corps. The Court trealed these acts as
congressional authorization for limited
hostilities with France. Praclice since
then shows that Congress has declared
war only five times, despite the much
larger number of oceasions on which the
United States has been at war. There is
little reason, then, to believe that a
formal declaration of war is the ouly
means of congressional authorization of
hostilities. A joint congressional resolu-
tion, which must be approved by both
houses of Congress, authorizing the
President to use the military abroad is
certainly as Under Secretary Katzen-
bach puts it “a functional equivalent of
the declaration of war.”

There are also numerous policy argu-
ments why the formal declaration of
war is undesirable under present circum-
slances. Arguments made include in-
creased danger of misunderstanding of
limited objectives, diplomatic embar-
rassmient in recognition of nonrecog-
nized gucrrilla opponents, inhibition of
seltlement possibilitics, the danger of
widening the war, and unnccessarily
increasing a President’s domestic au-
thority. Although ecach of these argu-
ments has some wmerit, probably the
most compelling reason for nol using
the formal declaration of war is that
there is no reason to do so. As former
Secrctary of Defense McNamara has
pointed out “|T Jhere has not been a
formal declaration of war--anywhere in
the world-since World War 1.2

More scrious questions as to form of
congressional authorization include to
what extent can Congress authorize the
President to engage in hostilities by
prior approval of an international agree-

ment? And-lo whal exlent can congres-
sional acquiescence in appropriation
measures constilute congressional au-
thorization to engage in hostilities? One
obvious problem with treaty authoriza-
tion is that although the House of
Representatives would participate in a
declaration of war, it would not partici-
pale in treatymaking. This objection
would be alleviated if the international
agrecment took the form of a congres-
sional-executive agreement sanctioned
by a joint resolution. Problems in recog-
nizing appropriation measures as au-
thorization include confronting Con-
gress with a fuit accompli and ascertain-
ing the scope of congressional inlent in
a vole lo approve an approprialion
measure.

The third question is: What terms of
congressional authorization are valid?
Can Congress delegate the authority to
use lroops abroad to the President, and
if so, how broad a delegation is permis-
sible?

The permissibility of congressional
delegation of the war power to the
President and exactly what constitutes a
delegation have been disputed through-
out U.S. history. In 1834 President
Jackson sought congressional authoriza-
tion to undertake reprisals upon French
property unless France paid her out-
standing debts for damages to American
shipping during the Napolconic wars.
There were objections in Congress on
the grounds that it would amount to an
unconstitutional transfer of Congress’
war power to the President, and Jackson
did not get his resolution. Similarly, in
1857 President Buchanan sought con-
gressional authorization to use the mili-
tary at his discretion, if necessary lo
preserve frecedom of communication
across the Isthmus of Panama. Despite
three requests, Congress refused to grant
Buchanan the authority he requested. A
principal argument against granting his
request was that to do so would be a
surrender Lo the President of Congress’
war power. The objection was again



raised by Senators opposed to President
Wilson’s request for congressional au-
thority to lake defensive measures in
protection of American shipping. Cor-
win tells us that Wilson went ahead and
armed American merchant vessels de-
spile congressional inaction.

More recent experience has seen Con-
gress take a broader view on the delega-
tion issue. In the 1945 United Nations
Participation Act, Congress provided for
delegalion of authority to the President
to engage in hostilities if acling pursuant
to an article 43 U.N. collective peace
force agreement approved by Congress.
Apparently, however, no such agree-
ment has yet been approved by Con-
gress, And in the 1955 Formosa Resolu-
tion, the 1957 Middle East Resolution,
and the 1964 Tonkin Gulf Resolution,
Congress authorized the President Lo use
force Lo assist certain arcas if subjected
to armed attack. In the case of the
Formosa Resolution, the Middle Fast
Resolution, and the Tonkin Gulf Reso-
lution, all were passed over the objec-
tion of at least one Congressman, Scna-
tor Wayne Morse, that the resolution
amounted to an “unconstitutional pre-
declaration of war.” In none of these
siluations docs the delegation issue seem
to have been considered very ade-
quately, and the practice is probably
inconclusive.

Professor Wormuth, arguing largely
on the basis of now defunct precedents
of domestic delegation law, urges a
strict antidelegation rule.!® But the
domestic delegation analogy concerned
wilth the limits of congressional delega-
tion of legislative power is not only
questionable today, but is also of only
limited uscfulness in the war power
context. The President has in his own
right both substantial authority to use
the military abroad and authority as
Commander in Chiel, neither of which
are presenl in comparable degree in the
domestic delegation cases.

Aund in view of the greal power of
the President o pursue a diplomatic

497

course leaving Congress little choice but
war, and his great diseretion as Com-
mander in Chiel alter formal congres-
sional anthorization is given, it scems
somewhat quixolic to take a rigid anli-
delegation slance. Morcover, there are
substantial problems in any anlidelega-
tion stance as lo when Congress is
granting authorization with full knowl-
edge of the circumstances. And what is
the standard {or too broad a delegation?
Certainly the test would be unrealistic if
simply one of whether discretion is lelt
to the President, as the President prob-
ably always has the right as Commander
in Chief to refuse to order American
troops into combal. And nuless Con-
gress speaks Lo the issue, he certainly
has very crucial discretion as to theater
of operalions, weapons systems em-
ployed, and scttlement terms, any of
which can be as decisive for conflict
limitation as the original decision to use
force.

It is hard to get away from the fact
that the war power is in reality a joint
executive-congressional power and Lhat
the President is always going to have a
substantial discretionary role. The dele-
gation problem is more likely to be
resolved by a pallern of practice re-
sponding to [felt neceds than by ovecly
neat a priori constitutional hypotheses.
If there is to be a delegatlion test, 1
would suggest that it be one asking
whether there has been meaningful par-
ticipation by a Congress reasonably in-
formed of the circumstances giving rise
to the need for the use of U.S. forces.

The fourth question is: To what
exlent can the answers to the (irst three
questions be resolved by the courts? Are
they “political questions™ or otherwise
issues which it is unwise for a court to
adjudicate?

The tradition of judicial review runs
deep in the American system. But it is
not every question thal is suitable for
judicial review. Considerations of lack
of manageable standards and inter-
ference with another coordinate branch
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of Government are reasons which the
Supreme Court has given for declining
to decide a question. These considera-
tions frequently arise in the separation-
of-powers contexl and are all present to
some degree in judicial detersnination of
the scope of Presidential authority to
use the Armed Forces abroad. For
example, what could a court do which
would not have a major adverse impact
on the course of a war if it wanted to
declare the war unconstitutional? This
dilemina has led one ingenious advocate
to argue thal the Court should give a
declaratory judgment in such circum-
stances. According to him, “a declara-
tory judgment would give little comfort
to the other side in the negotiations
since the Executive can always go to the
Congress for a declaration of war il the
negotiations break down.”!?

If that is the case, one wonders why
the need for a declaratory judgment.
And in any event, the suggestion shows
a most unprofessional naivete in under-
stating the possible impact of such a
ruling.

For these and other reasons, a U.S.
District Court in Kansas last July dis-
missed a class action instituled against
the President, the Secrelary of State,
and the Secretary of Defense seeking a
declaratory judgment that they had
acted unconstitutionally in the Vietna-
mese war.'® Though the scope of the
President’s authority to use the Armed
Forces abroad is a constitutional ques-
Lion, il is a question in separation of
powers with few manageable standards,
often running great risk of serious inter-
ference with legitimate defense require-
ments, and which is probably subject Lo
more lasting solution from the con-
linuing interplay belween the checks
and powers of Congress and the Presi-
dent. Though 1 helicve that a decision
on Lhe merits would uphold the consti-
tutionality of the exceutive-congres-
stonal action in the Vietnam war, the
refusal to adjudicate the issue is cer-
tainly the wisest course during the

continuation of the conflict. There are,
after all, other checks in our system
than judicial review, the chiel among
them being the election of a President.

Let me briefly apply these tests Lo
the constitulional issues in the Vielnam
conflict. I'irst, the presenl magnilude of
the Vietnam war in terms of lroop
levels, casualties, and impact on the
nation strongly militates for requiring
congressional authorization. I would say
that the point at which congressional
authorization should be required in
Victnam was the initiation in February
1965 of the regular interdictive air
allachs against the North and the fiest
sustained use of regular ULS. combat
units in the summer and fall of 1965,

And though I believe that at the
current level of hostilities congressional
authorization should be required, given
the Korean experience and the breadth
of Executive authority acquicseed in by
both Congress and the President for the
last 50 years, argument Lo the conlrary
can certainly be in good faith.

Second, congréssional authorization
need not and should not take the form
of a formal declaration of war. A joint
resolution authorizing the use of com-
bat forces in hostilities in Vietnam, such
as the Tonkin Gulf Resolution of Au-
gust 1964, is preferable and adequate.
Preferable since there is no good reason
to declare war, since a formal declara-
tion of war might connole an objective
of subjugating North Vietnam and thus
widening the war, and since avoidance
of NLF recognition at Loo carly a stage
in the negotialing process or prior Lo
reciprocal concessions may be an impor-
tant diplomatic' goal. And adequate
since Congress authorized President
Johnson to use the Armed Forces “lo
assist any member or protocol stale of
SEATO requesting assistance in de-
fense,” and the President’s use of LS.
forces in Vietnam pursuant to this
resolution is conslitulionally authorized
executive-congressional action. Some
argue that Congress was not aware of



the magnitude of the war which it was
authorizing, that the Tonkin Gulf Reso-
lution was hurried through  Congress
with a sense of urgency precluding
adequate counsideration, that Congress
was poorly informed as to the extenl of
attacks on American ships, and that
therefore the resolution cannot be taken
as sufficient congressional authoriza-
tion. But the language of the resolulion
is certainly broad enough to include the
present hostilities. It is that “Congress
approves and supports the determina-
tion of the President, as Commander in
Chief, to take all necessary measures to
repel any armed allack against the
forees of the United States and to
prevent further ageression,™ And 1 he-
lieve that a fair reading of the congres-
sional debates in their entirety shows
that althoughi there was confusion and
disagreement about the scope of the
authorization, the Congress and the
Senate floor leader of the resolution,
Senator Fulbright, were aware that Con-
gress was giving the President the au-
thority, within his discretion, to take
whatever action he deemed necessary
with respect to the defense of South
Vietnam. In fact, that is the wording of
an exchange on the floor of the Senate
between Senators Fulbright and Cooper.
The same exchange indicated an under-
standing that the resolution was in-
tended to ratily the constitutional pro-
cess requirement of article 1V of the
SEATO Treaty.'®

Although consideration of the
Tonkin Gulf Resolution was hasty,
President Johnson clearly went to
Congress because of his awareness of
doubts raised during the Korean war
as a result of President Truman’s
failure to request formal congressional
authorization, The attacks on Ameri-
can ships in the Gulf of Tonkin were
the opportunity but not the object of
the resolution.

The Tonkin Gulf Resolution has also
been attacked as an invalid delegation of
the congressional war power. But even if
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there is a constilulional requirement as
to the breadth of congressional delega-
tion of the war power Lo the President,
a  proposition open  lo considerable
doubt, the Congress which passed the
Tonkin Gulf Resolution was, 1 believe,
reasonably informed of the circum-
stances giving rise Lo the need for the
use of U.S. forces. It was aware that
there was an ongoing guerrilla war in
Vietnam which had been escalating
since 1959, that the United States had
had over 12,000 advisory Lroops there
since 1962, a figure dramalically on the
increase since then, and that recently
the President had ordered retalialory air
strikes on [facilities in the North. As
such, Congress was validly excreising its
war power no malter how desirable or
illuminating additional debale might

have been. .
Although there are, as indicated,

difficulties in reading too much into
appropriation measures or olher indicia
of congressional authorization, the sub-
sequent refusal to repeal the Tonkin
Gulf Resolution and passage of military
appropriation measures also lend some
congressional authority to President
Johnson’s actions. This is particularly
true of the $700 million special Viet-
nam appropriation measure of May
1965. This measure. requested shortly
after President Johnson's major step-up
of the U.S. response, was billed as an
opportunily for expression of congres-
sional opinion on Lhe buildup.

Lastly, although there are those who
argue for judicial review of the constitu-
tionality of the authorization of the use
of American forces in Vietnam, the lack
of standards, the availability of other
checks in the system, and the possibly
grave impact on Lhe course of negotia-
tions strongly suggest the lack of wis-
dom of judicial review of such questions
while the war continaes. Withoul pass-
ing judgment on all luture questions
which may arise, the constitutional
questions involved in the use of the
Armed Forces in Vietnam should best
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be left to resolution between Congress
and the President and almost certainly
will be.

If in grappling with these questions
there is a complexity that tends to
overwhelm, or if we vacillate from
time to time in our thinking as to

precisely where the line should be
drawn, we can take comfort in
Arthur Schlesinger, Jr.’s point that
sometimes the genuine intellectual
difficulty of a question makes a de-
gree of vacillation and mind changing
eminently reasonable.
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