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RECOGNITION OF STATES AND GOVERNMENTS

Brunson MacChesney

The problems involved in the subject
of recognition in international law are
important ones, even though they lack
the dramatic appeal of such topics as
war aud peace, ouler space, and ocean
space. Sinee states are the basic units in
the international legal system, recogni-
tion plays a vital role in the determina-
tion of the qualified actors in the
system.  Shnilarly.  what  government
represents a state is a significant matter.
Morcover, the excreise of jurisdiction by
alleged  states and  governmenls may
depend for its effectiveness on recogni-
tion. The subject is not an easy one to
explain or understand. There is a vast
amounl of state practice that is far [rom
consistent, a clash of doctrinal explana-
tion. and a bewildering varicty of termi-
nology.

Recognition involves the question of
what attitude states will take with re-
gard 1o a variety of factual situations
and the legal consequences that (low
from formal recognition of these situa-
tions, as well as from the nonrecogni-
tion of such situations. Major areas
concern Lhe existence ol states, govern-
ments, war, neulrality, belligerencey, and
the eflect of nonrecognition of illegal

claims to territory. The primary focus
of this lecture will 'be on the problems
arising out of recognilion and non-
recognition of states and governments.

The requisites for statchood in inter-
national law have been formulated in
various ways, butl there is substantial
agreement that there must be an inde-
pendent government exereising effective
authority within a relatively well-
defined area. The major doctrinal con-
troversy has been whether a new entity
with these characteristics becomes a
state only through recognition by the
existing stales in the world community,
or whether the attainment of the requi-
site factual characteristics by a new
entity makes it a slate prior to any
recognition by existing states? In the
books, the controversy is referred Lo as
one between the conslitutive and de-
claratory theories of recognition.

The traditional constitutive theory
has been that new entities do not
become states until they are recognized;
i.c., that only recognilion conslitules
the state, and that each existing state is
under no duty to recognize a new enlity
that has attained the requisite lactual
characteristics. in the absence of any
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procedures for colleclive recognition of
a new entily, this meant that an entity
might be recognized by some states but
not by others. A further theoretical
consequence was that the new entity, if
unrecognized, was not a subject of
international law and therefore allegedly
had no rights or obligations under inter-
national law.

The late Professor Lauterpacht made
an important modification in consti-
tutive theory by arguing that existing
states were under a duty 1o recognize a
new entity that met the requisite factlual
characteristics. Ilis book on recognition
clahorates his argument and purports to
find support for it in state practice. His
argument, if aceepled in practice, would
do much Lo obviate the possibilities of
an enlity being recognized by some
states and not by others. It would
introduce order into a vital aspect of
international relations. It would also, if
similarly accepted, decrease the practi-
cal importance of an enlity theoretically
not subject to rights and dutics under
international law,

Under the declaratory theory, an
enlity which atlains the requisite factual
characleristics thereby commences its
exislence as a state under international
law withoul the need of recognition by
exisling stales and is accordingly from
that point forward a subject of inter-
national law with all the rights and
duties of a state. Recognition, under
this theory, serves only to declare what
already existed and to indicate a willing-
ness on the part of the recognizing state
to accord the recognized state the privi-
leges of a state. This is normally ac-
companied by the opening of diplo-
matic relations between the two states.
Under this theory the recognizing state
is also under no duty to recognize the
new enlity, but, since, under that
theory, the enlity is already a state, the
conceptual and practical  difficulties
posed by the constitutive theory do not
arise.

Another way of stating the same
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problem is to ask whether recognition is
governed by legal rules or is dominated
by political  considerations.  Lauter-
pacht’s constitutive theory favors Lhe
former while the declaratory view favors
the latter. Most modern Anglo-
American writers disagree with Lauter-
pacht. And, in my opinion, state prac-
tice, as a principal creator of interna-
tional law, lends more support to the
declaratory and political views. This is
nol to say that states totally ignore legal
considerations or that in many instances
stales do not reach the same results
regardless of theories.

Although the foregoing discussion
related to the recognition of states, the
same controversy exisls with respeet to
recognition of governments of existing
states. The United States both in theory
and practice adheres to the declaratory
view, as was vigorously demonstraled by
Ambassador Austin in the United Na-
tions in defending the immediate recog-
nition of the provisional government of
Isracl as the de facto authority of the
new state. On the other hand, the
United Kingdom, in an official state-
ment by the Foreign Secretary in 1951,
defined their recognilion policy in con-
stitutive terms. Although their recogni-
tion of the Communist Chinese Govern-
ment could be considered as consistent
with that theory, their relations with
some other Communist regimes is im-
possible Lo square with that theory. An
example is their continued nonrecogni-
tion of East Germany.

IL is apparently paradoxical that,
while there is no agreement with respect
to the legal character of recognition,
there is a substantial consensus that
premature recognition is a violation of
international law. For example, a slate
that recognizes a new entity thal does
not have the requisite characteristics has
injured the exisling state out of which
the new entitly claims to have formed a
state. By way of analogy, in our Civil
War the United States claimed that
Great Britain’s Proclamation of Neu-
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trality, which consequentially recog-
nized the belligerency of the Con-
federate Stales, was premature. In view
of the prior United States Proclamation
ol a Blockade, our arguinent was clearly
unsound. However, it should be noted
that Great Britain never recognized the
Confederacy as a state or government
but only as a belligerent.

This reference to belligerency as an
intermediate status short of recognition
as a slate or government leads con-
veniently to a discussion of the use of
the terms de facto and de jure in
connection with recognition. The Lerms
are used in dilferent contexts and arc
not given a consistent meaning. Some-
times, de facto is used to indicate that
the recognition being extended is tenta-
tive. It is not the recognition that is de
Jacto: the other state or government is
being trealed as a de facto entity. The
term is also used to deseribe policies of
recognition. An example is the extend-
ing of recognition lo any regime that is
in cffective control of the state regard-
less of other considerations. Although
the question is debatable, it is believed
useful in practice to be able to deal with
recognition in stages and permit the
intermediate step of recognizing a
regime as de facto prior Lo a possible
further recognilion as a regime de jure.

The problem of recognition of states
obviously occurs less frequently than
the question of recognition of govern-
ments. Although occasionally a new
state has emerged from a territory not
previously organized as a stale, the more
Lypical issue arises out ol an atlempt by
a rebel group Lo secede from a parent
slate, cither in part of ils existing
territory, or in what was formerly, for
cxample, a colonial Llerritory. In this
contextl il is casy to understand why
premature recognition was an oflense.

As previously indicated, the generally
aceepled Lest of statchood is that of an
independent government exereising ef-
feclive authority within a relatively de-
flined arca. lwplicit in these require-

ments, or possibly an additional cri-
terion, is that it reasonably appears that
these requirements will continue o he
satisflicd. The practice ol the United
States until recent times has been [airly
consistent in the application of this test
Lo new cnlities seeking statchood. It is
perhaps best illustrated in the course of
our recognition of the new slates in
Latin America in the carly 19th cen-
tury. The United Kingdom has, until
recent times, also followed essentially
the same policy. Since World War 1l our
action with respect to the government
of Communist China, and the alleged:
states and governments of East Ger-
many, North Korea, and North Vietnam
has been based on dilferent considera-
tions. As Kaplan and Katzenbach point
out, recognition, or rather nonrecogni-
Lion, in relation to the opposing bloc, is
primarily a political weapon. In the
absence of an overall settlement, these
other alleged governments and states
scem reasonably permanent, yet we will
continue to withhold recognition. Al-
though, after World War 1, the question
of recognition of the Soviel Govern-
ment was nol, technically, a matter of
recognilion of a state, their drastic
break with the past made it a similar
(uestion in policy Lerms.

Since World War I, and particularly
in recent years, our practice with
respect Lo the recognition of new states
in Afro-Asia has also been based on
different criteria. Here, the rapid ending
of colonialism and the planned prepara-
tion of new states for independence,
cither under the auspices ol the United
Nations or by the parent powers such as
England and Irance, has led to almost
instantancous recognition or even recog-
nition prior Lo official independence. As
Kaplan and Katzenbach point out, com-
petition with the Soviet Union  was
cerlainly a factor. Morcover, frequently
no real consideration was given to the
prospects of permanenecy of the new
slates; nor to the essential effectiveness
of their regimes.



The recognition  of  govermments
raises significantly diflferent issues. The
slale, already recognized, continues o
exist as a slale and the question is
whether a particular regime is the gov-
ernment of that state. In the normal and
rouline cases of changes of government,
no question or need of recognilion
arises, IL is in cases of revolutionary
change where there are at least two
competing claimants that the issue be-
comes acute. While there might be said
o be a presumption in favor of the
established  government, once  there
ensues a genuine civil war, the outcome
ol which is doubtful. then the attitude
of other states towards the claimants
becomes important. 1t i for this situa-
tion that the rules with respect to
recognition  of  governments arve  de-
signed.

As previously noted, during the civil
struggle Lhe rights and obligations of the
state continue. The issue is which com-
peting claimant represents that state for
the purpose of continuily. In the case of
new govermments, the minimum interna-
tional law requirement for recognition is
that the regime is in effective control of
the territory and population of the
stale, or, more conlroversially, controls
a substantial part of the population and
territory, and it is reasonably clear it
will suceeed in displacing the previous
government. The Tatter alternative ob-
viously raises delicate questions of judg-
ment, and the possibilites of premature
recognition are apparent. A stale that
recognizes @ new regime on this mini-
mum hasis of e¢ffectiveness may be said
o follow a de facto policy of recogni-
tion. The United States, however, does
nob accepl this as the sole test and in
theory requires, in addition, that the
rebel regime give assurances that it will
lionor the obligations of the state under
internatiopal law and applicable interna-
tional agreements. In more modern
times, particularly in the case of the
Spanish Civil War, a practice was de-
veloped, especially by the United King-
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dom, of abandoning an either/or ap-
proach and treating a revolutionary
regime as the effective regime in part of
the territory of a state. This is what the
United Kingdom did with respect Lo the
Franco forces prior to Lhe conclusion of
Lthat civil war.

In ecarlier times various other addi-
tional conditions for recognition were
advanced. During the monarchical cra
some allempts to insist on legitimacy of
suecession were made, but proved in-
effectual. I is patent why this was so. It
is the revolutionary change that raises
the problem, and revolution is in-
variably illegal under the law ol the
slate in question. But revolution is not
illegal under international law. The in-
ternational law system is not organized
to police the internal relations of its
members. In the Tinoco Arbitration,
Chiel Justice Taft, as sole arbitrator,
made this point explicitly. Ile also held
in that case that, from the standpoint of
an inlernational tribunal, the test of
eflfccliveness determines which govern-
ment has capacity to bind the state.

Another reason occasionally invoked
for denying recognition is objection to
the inhumane methods employed by the
rebel faction as distinguished from their
illegitimate origin. Instances are (reat
Britain’s attitude toward the French
Revolution. and the attitude of the
United States and others toward the
initial seizure of power by the Soviets.
But this. too, does not prove lo be
clfective in an international system
without power to deal with outrageous
conduct by well-established regimes, Lo
say nothing of revolutionary regimnces.
Only an effective world government will
be able to excrcise such a power, and
present prospecls for such a develop-
ment are nol encouraging.

Reference has already heen made to
the United States additional condition
for recognition. namely. that the regime
in question indicates itz willingness to
[ulfill its obligations under international
law and applicable international agree-
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ments. This policy was not originally
followed. Jefferson stated in connection
with the French Revolution that our
policy was Lo recognize any government
“which is formed by the will of the
nation, substantially declared.” Some
have asserfed that, exeept for the Wil-
sonian interlude to be mentioned later,
this policy has been consistently fol-
lowed. Lauterpacht refers to it as. in
essence, a requirement of the consent of
the governed in order to demonstrate
that the regime will be effective with
prospects of permanency. He further
asserts that hoth the United States and
the United Kingdom pursued this policy
with fair consisteney until the end of
the first World War. Obviously, the test
is far from precise and was variously
interpreted  in practice. In some in-
stances it called for {ree clections, while
in others popular consent was inferred
on the basis of very inconclusive evi-
dence indeed.

President Wilson added to the prin-
ciple, especially in connection with
Latin America, the further test of con-
stitulionalily under the law of the state
in question. Morcover, the Uniled
States, although not a party, supported
the Central-American Treaties of 1907
and 1923 in relation to the parties
thercto. These treaties embodied a con-
stitulional test and additional restric-
tions. Subsequently, in the Hoover
administration, the constitutional test
was abandoned, and we purporled to
revert Lo the Jeffersonian policy.

It can be said that, following World
War 1, the requirement of popular con-
sent was gradually abandoned by both
the United States and the United King-
dom in the face of the rise of dictatorial
governments excrcising effective power.
This necessarily brief survey of varying
attitudes of the United States should
not suggest that any one test has neces-
sarily been consistently applied in any
period. This is certainly (rue at the
present time. We would appear to have
several policies. In Latin America we

have developed a practice of informal
consultation with the other members of
the Organization of American Slales
with respeet to the recognition of de

faeto governments in that arca. While

the consullation is colleclive, the indi-
vidual member slate retains the power
of ultimate decision. In the Resolution
of the OAS embodying this procedure,
it is interesting to note thal stress is laid
on free clections and willingness to
honor international obligations as the
principal criteria to be tahen into ac-
count. On the other hand, in relation to
the Communist bloe or blocs, our policy
with respeel to recognition of govern-
ments, just as in the case of new
Communist states, has been governed by
political considerations in the context
of the “cold war.”

Belore proceeding Lo nonrecognilion,
it might be useful to refer brie(ly to the
modes, or methods, of recognition. The
stale or government secking recognition
obviously wants lo inlerpret most fa-
vorably to itsell any ambiguous state-
ment or action of other governments
that might imply recognition. On the
other hand, the stale comtemplating
recognition wishes to control the pro-
cess. Since it is, more typically, smaller
or weaker slales, or the governments
thereof, that are secking recognition, it
is the major nations that have insisted
that recognition is a matter of intention
and that any ambiguous act which
might imply recognition may be negated
by a disclaimer of intention to recog-
nize.

Cerlain formal acts clearly conslitute
recognition, such as an exchange or
reception of ambassadors, or the conclu-
sion of a bilateral treaty. Appointment
and reception of consuls, on the other
hand, does not result in recognilion
although the request for and issuance of
an exequalur probably docs. In the case
of multilateral treaties, it is, however,
generally agreed thal participating as a
party thereto along with an unrecog-
nized state or government does not



constitute recognition. The same view
prevails with respect to participating in
international conferences with unrecog-
nized regimes. Although there was some
original difference of opinion with
respect Lo membership in the League of
Nations, expecially when the allegedly
recognizing state voted for admission, it
came to be accepted, and is accepted in
the United Nations, that admission to
membership does not imply recognition
on the part of other members that the
entity in question is being recognized,
apart from membership, as a state or
government. The practical reasons for
these last few conclusions are obvious.
Any other view would paralyze the
processes and institutions involved.

The cantion of recognizing states,
however, even in these areas, is illus-
trated by a recent example. The Nuclear
Test-Ban  Treaty provided that the
United States, the United Kingdom, and
the Soviet Union should each be a
despositary and it was clearly under-
stood that Fast Germany’s deposit of its
declaration of accession to the Treaty
with the Soviet Unjon would have no
elfect on its continued nonrecognition
hy the other depositaries. The United
States conlention that East Germiany
would nonctheless be bound by their
accession Lo the Treaty is more contro-
versial.

If we accept intention as the decisive
test, many informal relations with un-
recognized regimes are possible, such as
negoliations, lemporary mililary agree-
ments, and continuance of trade. Our
various dealings with the Chinese Com-
munist Government are a recent demon-
stratlion of this practice, and there are
many other similar cases. This possi-
hility of maintaining informal relations
with unrecognized regimes makes more
palatable and practical the policy of
nonrecognition of states and govern-
menls which meet the criteria for those
statuses. Despite a theoretical legal void,
there is an expedient accommodation Lo
the problem.
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Turning ‘to the phenomenon of non-
recognition of slales and governments,
what are the legal consequences in
international and dowmeslic law? Many
of the important conscquences arc in
domestic law, so that here we shall be
considering “foreign relations law™ as
well as inlernational law, strictly speak-
ing. Accepting the declaratory theory as
in accordance with the practice of
slates, we have states and governments
which meet the criteria for recognition
but are not recognized. What are the
respective rights and duties between the
existing entities and such unrecognized
enlities?

Referring to our previous discussion
ol informal relations, we see that some
relations may and do take place be-
tween them. Speaking generally, the
unrecognized enlily, be it stale or gov-
ernment, which has metl the requisite
criteria, has the rights of a state in
international law, although it can be
prevented from exercising them if the
rights can only be exercised by a state,
and the nonrecognizing stale refuses to
trcat the purported exercise as the
action of the government of the other
alleged state. The same rationale con-
trols with respect to the obligatons of
such an entity. The questions mainly
arise with respecl Lo wnrecognized gov-
ernments rather than states. It is clear
that the nonrecognition of a particular
government does nol deprive the stale
of its rights or relieve it of its duties
under international law under the condi-
tions stated., This is a consequence of
the continuity of states.

The previous statements dealt with
established rights and obligations. Bul
an unrecognized regime meeting Lhe
neeessary criteria can also create new
rights and obligations with respeet Lo a
slate that has not recognized il. In the
Tinoco Arbitration previously men-
tioned, the effective government in
Costa Rica (the Tinoco Government)
was held to have hound that state in
relation to Great Britain which has not
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recognized that goveenment. As Chicl
Justice Taft pointed out in his opinion,
the use of nonrecognition as a political
weapon drastically reduces its value as
evidence of the noncxistence of an
effective regime.

Parenthetically, it should be men-
tioned that a recognized regime, cven
though no longer in control of some or
all of its former terrilory, conlinues
with its rights and obligations and may
create new rights and obligations with
nationals of another state still recog-
nizing it, with respect to arcas outside
of the rebel regime’s control. Thus, the
public assets of a state with such a
recognized regime, the assels being lo-
cated within a slate recognizing it, will
be awarded by the courts of that recog-
nizing stale to the recognized govern-
ment. This was the trcatment accorded
by the courts of the recognizing states
to the assets, within those recognizing
states, of the governments-in-exile dur-
ing World War IlL. FFurthermore, if a state
has one regime which is being recog-
nized as de jure and another as de facto
at the same lime by a recognizing state,
the courts of that state will award the
public funds to the de jure regime. Two
British decisions concerned with the
recognition of Iithiopian claims in Eng-
land turned on this distinction, which
demonstrates that, for domestic law at
least, whether recognition is de facto or
de jure makes a significant diflerence.
The first decision held that the Fm-
peror, as the ruler de jure, was entitled
to colleet a debt which had acerued
before the recognition of the King of
Italy as the ruler de facto. When Eng-
land subsequently recognized the King
of Italy as the ruler de jure, in the same
case on appeal, it was held that the King
was then entitled to collect the debt.

We have been discussing the rules
relating Lo unrecognized regimes meet-
ing the relevant criteria. What of the
rights and obligations of unrecognized
revolutionary regimes that do not meet
the tests for an elfective government

A

cither at the time of acting or subse-
quently? Such regimes do not have any
general capacily lo creale rights and
obligations in relation to another slate,
but international law does recognize a
limited capacily Lo validale acts per-
formed in a territory within its control
and relating to routine governmental
administration rather than in support of
its own quest for control of the state it
purporls Lo represent. An international
arbitral decision to this effect held that
the sale by such a regime of a postal
money order was binding on the state
and ils successor recognized govern-
ment.

Finally, what is the effeet of subse-
quent recognition of a stale or govern-
ment that had previously met the requi-
sile criteria? Recognition releases the
restrictions that had previously existed
as to rights and obligations that had
required acknowledgment thercof by
the recognizing state. The further ques-
tion of whether recognition is retro-
aclive with respect to acts performed
before recognition but after meeting the
requisile criteria is not governed by
international law. This follows from
acceptance of the theory that there is
no duty to recognize c¢ven when the
requisile criteria exist. llowever, retro-
activity is significant in the internal law
of the recognizing slate, and the scope
of the principle will be developed in the
subsequent discussion of the domestic
legal consequences of recognition and
nonrecognition.

Withdrawal of recognition is another
matter which should be briefly can-
vassed. In theory, if a state or a govern-
ment fails to maintain the requisite
criteria, then withdrawal of recognilion
is appropriate. In practice, withdrawal
normally occurs when a new state re-
places the previously recognized stale,
or a new government is recognized in
place of the preceding one. The pre-
sumption as o the existing authority
applies here. Until a new state or gov-
crument meets the requisite  eriteria,



withdrawal of previous recognition
would be inappropriate. Some authori-
ties add, however, that withdrawal is
appropriale il the initial recognition was
tentative—i.c., de facto-and the requisite
criteria have not materialized. The Re-
statement of Foreign Relalions law
states thal no instance of withdrawal of
recognition has been found except in
the situations above mentioned.

In theory, withdrawal should not he
based on disapproval of a recognized
regime, but only on failure to mainlain
the requisite criteria. In fact, stales
disapproving of a previously recognized
regime do not withdraw recognition but
sever diplomatic relations. For example,
Great  Britain  recognized  the Soviet
Union de facto and subscquently de jure
and a few years later severed diplomatic
rclations. Here, there is a legal curiosity.
Severance of diplomalic relations docs
not present many of the problems
thought to arise out of nonrecognition.
In the Sabbatino case, the U.S. Supreme
Courl squarely held that the Castro
Cuban Government, as a government
that the United States had recognized,
could sue in the courls of the United
States, despite the severance of diplo-
malic relations prior to the litigation,
even though the established rule is that
an unrecognized government can not so
sue.

As previously mentioned, some of
the most significant legal consequences
arising oul of nonrecognition are gov-
erned by domestic or national law as
distinguished from intemnational law. In
carlier reference Lo the- recognizing
stale, it was assumed Lhat, for interna-
lional purposes, il was the executive
branch of the government of that state
that made the decision. In the domestic
sense, Lhe recognizing organ is a political
branch of the government. The judicial
branch is not involved. This does not
mean that the executive’s action is not
subjeet to legal restraints. On the other
hand, the judiciary has a significant role
to play on the domestic scene, as
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distinguished f{rom the international
arena. The main problem for the domes-
lic judiciary is what status should be
granted o and what effect should be
given Lo aclions of an entity not recog-
nized by their executive. The complex
and cxtensive domestic law on this
subject can only be summarized, and
the discussion will be confined Lo the
domestic law of the United States and
the United Kingdom. In what follows it
is assumed that the unrecognized entity
has, in fact, met the requisite interna-
tional criteria.

In the United Kingdom, as well asin
the United Stales, an unrecognized
government does not have access Lo the
courls as a plaintifl. On the further
question of whether an unrecognized
government is entitled to immunily as a
defendant, some decisions in the United
States have granted immunily, contrary
t6 the British view. Our holdings can be
explained on the ground that the state,
as such, is entitled to claim immunity. A
different result would be reached if
thefe were also a recognized government
in existence, which could waive the
immunity on behalf of the state.

Most of the interesting questions
involve the issue of what effect the
courts should give to legislation and
other action of an unrecognized govern-
ment. The British decisions have drawn
quite rigidly the logical deduction that
no elfect should be given in their courts
to action of a regime unrecognized by
the British Government. Thus, if the
claimants in the 7Tinoco case had
brought suit in a British court rather
than in an international tribunal, the
acts of the cffective government in
Costa Rica would not have been “recog-
nized.” Even Lauterpachi, who defends
the British position, concedes that it is
workable only so long as the exceulive
branch accords recognition under his
theory that there is a legal duty Lo
recognize entities meeting the requisite
criteria. The 14 years of nonrecognition
of the Soviet Government by the United



698

States tested this theory to the breaking
point. and courls in the United States
took a more {lexible approach.

In a series ol decisions in the New
York Court of Appeals, under the prin-
cipal acgs of Judge Cardozo, the view
was developed that effect would not be
given to the acts of the unrecognized
Soviet regime unless not to do so would
violate equity and justice. This has been
called the “negative public policy™ rule
and is far {rom an exact juridical con-
cept. Inspiration lor it came {rom U.S.
Supreme Court decisions with respect to
the legal consequences of varivus acts
that were performed within the Con-
lederacy during the Civil War,

A reeent New York decision in the
Mercurv  Business Machines case is a
good illustration of an cven more [lexi-
ble approach. An East German corpora-
tion, wholly owned and controlled by
the unrecognized Fast German Govern-
ment. sold typewriters to a New York
corporation. an importer, which failed
to honor the trade acceptance that it
had given in payment upon receipt of
the typewriters. An American cilizen
and resident of New York, who was an
assignee for value of the East German
corporation, sued the importer. The
court held that he could recover on this
privale transaction even though the East
German Government was not recog-
nized by the United States. The sale and
import of the typewriters was not for-
bidden by United States law. Under the
circumstances, the court saw no policy
objection to enforcement of the obliga-
tion. A dilferent issue would arise out
of a transaction originating in Commu-
nist China; trade with which is legally
prohibited. A recent decision of the
Hlouse of Lords in the Zeiss case, involv-
ing the effect of action taken by an East
German enlity in East Germany, is also
of interest. That court held that the
Soviet Union was Lhe government recog-
nized de jure in that territory by the
British government, and that the action
taken by the Fast German regime was in

accordance  with authority properly
delegated by the Soviet Union, therehy
avoiding the application of the tradi-
tionally rigid British view which wonld
have given no effect to the action of an
unrecognized regime.

The Restatement of Foreign Rela-
tions Law in Section 113 defines the
scope of the United States exception to
nonrecognilion of the actions of an
unrecognized regime as being conlined
to malters of an essenlially private
nature within the effective control of
the unrecognized enlity, or transler of
property localized at the time of trans-
fer in the territory of the unrecognized
entity and belonging then to a national
thereol, This is a U.S. conllicts role and
not a rule of inteenational law, In their
commentary, they point out, as does
the text of Section <12, that the so-called
“act of stale” doctrine does not apply
in the case of an unrecognized regime.
Briefly stated, the act of slate doclrine,
another U.S. conflicts rule, provides
that a U.S. court will not examine the
validity of an act of a foreign slale
within its territory by which that state
has exercised its jurisdiction lo give
effect to its public interests. In cases of
foreign cxpropriation in violation of
international law, this doctrine has been
modified by congressional action in the
context of the Castro expropriations of
American property. By definition and
practice, the act of state doctrine also
does not usually apply to the extraterri-

torial effect of such acts, even if the
regime is recognized. Thus, a foreign

decree purporting to expropriate prop-
erty within the United States would be
treated as a nullity in our courts.

The previous discussion related to
the effects given in U.S. courts to acts
of an unrecognized entity meeting the
necessary crileria. If recognition is sub-
sequently granted, courts in the United
States will then trcat the acts of such a
regime prior to recognilon as if they had
been the acls of a recognized enlity.
Consequently, the act of state doctrine



will then apply. This retroactive effect
serves to validate previously unrecog-
nized acts, mainly within the entity in
question, as well as to validate the
newly recognized regime’s title Lo public
funds in the recognizing state, as pre-
viously discussed. This doctrine of retro-
activity does not extend, however, to
the invalidation of prior transactions
enlered into by the then recognized
government or obligations of private
parties created by that government. The
U.S. Supreme Court, in the Guaranty
Trust Bank case, enforced this limita-
tion on retroactivity by holding that the
Soviet Government, suing after it had
been recognized, was barred by the
running of the New York statule of
limitations prior to its recognition, since
the then recognized Kerensky govern-
ment could have sued the bank and
failed Lo do so. The Guaranty Trust
Bank was entitled to rely on Lhe aclion
or nonaction of the regime then recog-
nized by the U.S. Government.

Only briel mention can be made of
another important use of nonrecog-
nition outside the area of states and
governments as such. This is the doc-
trine of nonrecognition of illegal action,
such as an illegal conquest of territory.
When states act legally, there is nor-
mally no need to notify other states of
the action taken or to receive their
recognition of the legality of the action.
However, when a state acts illegally,
other stales singly or collectively, can
but nced not declare that they will not
recognize the illegal claim. Secretary of
State Stimson invoked this doctrine
wilh respect to Japanese action in Man-
chukuo, and the League of Nalions
passed a Resolution taking the same
position. Of course, in the imperfectly
organized world, frequently nothing ef-
feclive is or can be done Lo reverse Lhe
illegal action. Nonrecognition is thus a
weak sanclion, serving Lo register moral
and legal disapproval, and, legally, il
serves Lo prevent the illegal actor from
converling his illegal claim inlo a legal
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one through the passage of time without
protest. This is a general principle equal-
ly applicable to any illegal claim al-
though it is most prominently men-
tioned in connection with illegal con-
quest of territory. For example, the
United States and other states protested
the 200-mile territorial water claims of
Chile, Ecuador, and Peru.

Up to this point we have discussed
recognition in terms of the recognizing
slate as a decisionmaker in the decen-
tealized international community, This
was an aceurale picture until the present
cra. We now reach the question whether
the most universal international organi-
zation, the United Nations, should fol-
low the same standards with respect to
recognition as individual stales have
previously followed. In the past some
writers have argued that collective
recognition by an international body
would overcome Lhe disadvanlages of
the national political element in the
traditional process.

Whatever its thcoretical advantages,
it is clear that in praclice recognition [or
purposes of membership and representa-
tion is divorced from whether a particu-
lar member stale recognizes another
member or ils government outside the
United Nations. The struggle over ad-
mitting the Communist Chinese Govern-
ment to official participation in the
United Nations produced a memoran-
dum in 1950 by the Secretary General
in which he stated that they were
separate questions. He pointed out that
tradilional recognition practice was uni-
lateral and discretionary, and that states
have refused Lo accept a collective
recognition procedure as a substitule for
their own discretion. In the United
Nations, however, decisions on member-
ship and representalion are collective.
Hé therefore argued that, for United
Natlions purposes, the test should be
which government was the one in the
posilion Lo carry out the obligations of
membership most  eflectively, rather
than which government was recognized
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by the members outside the United
Nations. In his opinion, acceptance of
his argument would have led to the
seating of the Communist Chinese Gov-
ernment. However, his view was rejected
by a majority of the members and that
government has not yet been successful
in achieving representation in the
United Nations. The Nationalist Chinese
Government continues to represent the
state of China, an original member.

What is the position of the divided
states so far as membership in the
United Nations is concerned? In Janu-
ary of 1957 the Soviet Union proposed
that both Vietnams and both Koreas
should be admitted, arguing that they
were all states. The General Assembly
rejected the proposal. The subsequent
motion to elect South Vietnam and
South Korea as members was vetoed by
the Soviet Union in the Securily Coun-
cil. In 1966 Bast Germany applied for
membership in the United Nalions and,
in its application suggested West Ger-
many should be simultaneously clected.
West Germany opposed the proposal,
arguing that East Germany was not a
slate and that “it” violated human
rights. No action was laken. The divided
“states,” thereflore, continue 1o be ex-
cluded from membership in the United
Nations.

What is the status of these four areas
outside the United Nations? llere, of
course, the basic division with respect to
recognition is along bloc lines, as Kaplan
and Katzenbach emphasize. A recent
inquiry to the State Department on this
question produced a reply in Lerms of
diplomatic or lesser relations with a
regime rather than in terms of recog-
nition. As of June 1968, 64 nations
were said lo have diplomatic relations
with Nationalist China as compared
with 45 nations having diplomatic rela-
tions with Communist China, and 19
nations which did not have diplomatic
relations with either government. The
reply estimated that in January 1968
about 77 nations have diplomatic rela-

tions with South Korea and that 25
nations have diplomatic relations with
North Korea. With respect to Vietnan,
the response spoke in lerms of represen-
tation in Saigon or in Hanoi, which is
not very helpful for our recognition
question. On this basis, as of January
1967 about 30 nalions are represented
in Saigon and, as of an unspecified date,
about 22 nations in Ianoi. This infor-
mation on representation should he
compared with a statement by Professor
Moore of Virginia in a recent article in
which he wrote that 60 nations have
recognized South Vietnam and that 24
nations have recognized North Vietnam.
Although he cites no specific source for
these statistics, they appear to be more
relevant and accurate for the purposes
of our inquiry. Finally, the State De-
partment reply states that West Ger-
many has diplomatic relations with at
least 70 countries and consular relalions
with 106 more, with 13 of which there
may be also diplomatic relations. East
Germany is reported as having [ull
diplomatic relations with 16 countries
and lesser relations with 18 other coun-
tries. No date is given for these German
slalistics.

This report on the status of the rival
Chinese Governments and of the divided
“stales™ both within and. outside the
United Nations concludes Lhis neces-
sarily broad survey of the legal aspects
of recognilion of states and govern-
ments in international law and, Lo some
extent, in the internal law of stales,
especially in the “foreign relations™ law
of the United Stales. The scope of the
lecture did not permit examination of
every facel of the subject, nor exhaus-
live treatment of any particular segment
that was included. It is hoped that this
introductory analysis of many of the
significant problems in this complex
area will stimulate the student to formu-
late his own conclusions and will pro-
vide an adequate foundalion for his
further exploration of this challenging
topic.





