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INTERNATIONAL LAW OF THE SEA

A REVIEW OF

STATES’ OFFSHORE CLAIMS AND COMPETENCES

L.F.E. Goldie

INTRODUCTION

The sca constitutes some 70 percent
of the Earth’s surface. It and its riches
have always challenged or charmed men
into secking to gain a livelihood rom
it—frequently at great risk. From classi-
cal times and even caclicr, sympathetic
magic, religion, and law have regulated
man’s uses of the sca. Today, however,
as never before, science engineering and
available capital are permitting new ex-
ploitations ol the maritime environment
and new means of gaining wealth, re-
spect, knowledge, adventure, and
power. As technology and investment in
occan aclivilics progress, the legal rules
which were cvolved to meet Iess com-
plex uses will have to be strained as the
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ouler limits of their purposes are passed
and the necessary congruence belween
social fact and relevant legal concept
become increasingly attenuated. Hence,
unless new rules are formulated, cither
social facls created by the new maritime
cconomic investments and Lechnological
developments will become dislocated or
the existing rules debased into legal
fictions. In either case those rules are
transformed into impediments to fur-
ther progress, either through their ri-
gidity or through the uncertaintics
which fictions inevilably gencrale.

The international law of the sea lacks
the many essential institutions and rules
and cven, Lo a large extent, the neees
sary language for cllectively managing
the maritime resources now or shortly
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to become available to man. Accord-
ingly, il threatens to prove inadequale
as an impartial framework of claim and
decision for equilably distributing com-
petencees, titles, rights, and values with
respect to those resources and wealth,
science, and technology that may de-
velop from them.

This article will provisionally survey
and appraise the main patlerns of Lhe
traditional rules and institutions and
critically indicate some novel stale
claims Lo cxercise exclusive authority
over offshore arcas which have histori-
cally lain within the zones of the free
and common high scas.

Traditionally, international law has
divided the scas into two great legal
calegories: those under the sovereignty
of coast states, for example, internal
waters and territorial waters, and those
beyond the sovereignty of any state and
which arc common to all states, these
have been historically designated as the
“free high seas.” At the present time a
number of new categorics of stale
claims sccking lo excercise exclusive
coastal stale authority over additional
sca arcas arc being brought within the
same class of exclusive jurisdictional
claims as the tradilional territorial sca
and internal waters (including historical
walers). These were unknown to tradi-
tional international law. Those which
are receiving in®ernational legal recogni-
tion embrace: contiguous zoncs; special
fisheries zones; zones of special jurisdic-
tion, for example, customs zones; and
zones in which exclusive control is
claimed for various kinds of weapons
testing (this last still including, in the
case of France, nuclear and hydrogen
weapons lesting in maritime areas). In
addition to the sca arcas subject to the
recognized claims of slates, there are
lawlul seabed claims extending beyond
territorial limils, namely those over
adjacent continental shelves, Again, in-
creasingly slales are cstablishing con-
servation zones by agreement. There are
other types of coastal state claims which
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currently lack, even in this gencerally
permissive world, the necessary recogni-
tion and acceplance Lhat is essential to

.erect them into cuslomary law con-

cepts, namely the Chile-Eeuador-Peru

(CEP) claims’ and the “archipelago”

claims of Indonesia and the Republic of

the Philippines to draw basclines around

their island systems {rom their outer-
headlands and islands.?

most headlands and islands.

MARITIME ZONES OF
EXCLUSIVE STATE COMPETENCE

Internal Waters. In law, the status of
internal walers tends to be assimilated
to that of the land of the coastal state.?
That is, coastal stales® authorily with
respect lo seas which are classified as
internal waters is, juridically speaking,
assimilated to the sovereign authorily
over their land territory—except insofar
as the nature of the actual quality of the
watery medium or element may impose
factual as distinct from juridical differ-
ences. These walers include hisloric
bays and bays wilh straight base or
closing lines of less than 24 miles
breadth.* Examples of historic bays
abound: Chesapcake Bay is a very long-
standing one. Again, when the State of
California desired Lo establish the status
of Santa Monica Bay as a historic bay,?
for the purpose of the Submerged Lands
Act of 1953 she did so to ensure that
its waters would not be characterized as
territorial scas, but rather as internal
walers. A consequence of such a holding
would be to bring the submarine oil
deposits of the bay and those out Lo 3
sca miles from the closing line of the
bay under the State of California rather
than the United States, When the U.S.
Supreme Court found against California
—in ecffect by deciding that Santa
Monica Bay constituted part of the
territorial sca of the United States
rather than the internal walers of Cali-
fornia—it permitted Calilornia lo draw
her scabed rights under the Submerged
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Lands Act only 3 miles from the low-
water mark.

Ports, Harbors, and Roadsteads.
Ports, harbors, and roadsteads present a
complicated picture. While ports and
harbors arc necarly always inlernal
walers, roadsleads may be terrilorial
walers or high scas. Coastal states have
full control over (since harbors and
ports [lall within the category of internal
waters) all vessels and activilies within
their ports and harbors. On the other
hand, history and comily have brought
them to subscribe, for reasons ol con-
venicnee and reciprocily, to policies
which recognize that control over the
domestic discipline of ships in their
harbors should be left to their masters,
and so be governed by the laws of the
Mag stale unless a matter involving the
peace of the port is involved.” What
amounts Lo a matler involving the peace
of the port is always for the port state
to determine, for the flag slale’s
authorily results from the port state’s
discretionary withdrawal of jurisdiclion
for purposes of convenience, reci-
procity, and amity. The (lag state does
not enjoy an international privilege or
immunity within the ports of coastal
states. Hence, in sirict theory, the port
slale is enlitled Lo treat all matlers
which affect the “peace of the port” as
beyond its discretionary withdrawal of
authorily and subject to its domestic
laws. Furthermore, it is not required to
submit to, or permit, polluting and
other harmful activilics or aclivilics
conlrary to ils health and quarantine
laws in its harbors contrary to its laws
and policies.

Roadsteads are different from ports
and harbors. They may fall within the
regimes of either internal waters or the
lerritorial sca or cven the high scas
(although this latter is doubtful since
the historic regulation of traffic in the
roadstead and its use for quarantine and
customs inspection purposcs will
generally place such regions under

conlisguous zones), depending on loca-
tion.

The Territorial Sea. This calegory is
distinguishable from ports and harbors
as well as from internal waters in that,
while the territorial sea is subjecet to the
sovereign power of the coastal stale, it is
also subject Lo the rights of shipping
which may navigate freely through it—
provided that navigation “is innocent.”
As traditional language phrases this
situation, ships may exercise the right of
innocenl passage through the territorial
sca of coastal states.” Innocent passage
may also be excercised by warships,
according to the U.S. doctrine and
according to the Geneva Convenlions on
the Territorial Sea and Conliguous
Zones.!® This view of the right of
innocenl passage was shared by the
International Court of Justice in the
Corfu Channel Case. On the other hand,
the Soviet Union does not recognize
that warships are enlitled Lo enjoy the
right ol innocent passage. But the
Soviels’ position on this is not al-
together clear, as on so many other
points of inlernational law. Although
ships may exercise the right of innocent
passage, aircralt may not. Finally, ships
may lose their right of innocent passage
il during transit they disturh the peace
of the coastal state in any way or engage
in activitics which are “non-innocent.”
Clearly, this would include any activities
which the coastal stale may regard as
polluting its territorial or maritime en-
vironmenl, in addition to the more
traditional criteria which turn on the
peace, order, and good government of
the coastal state,

At one time there was a widespread
belicf that the territorial sca was, with
certain speeific exceptions due to local
practice, 3 miles in width. This belief in
the uniform distance of the territorial
sca received a mortal blow at The Hague
Codification Conference 1930. The
United Nations Conferences al Geneva
on the Law of the Sea in 1958 and



1960, respectively, witnessed its death
and burial. No agrcements on any alter-
nalive distances have been  achieved.
Although some unquenchable optimists
seck to assure us that the 1960 Con-
ference asserled the exislence of a “cus-
tomary law” rule providing that states
may assert their authorily over a 6-mile
territorial sca with a further 6-mile
contiguous zone added thereto (the
so-called “6+ 6 rule™), slale practice
points in the opposile direction. Today
many states would appear Lo claim
whatever  breadth  of territorial  sea
which may appear feasible, or even
desirable, Lo them. At least international
law would nol scem to provide them
with guidelines in the matter.*

Contiguous Zones. This legal cate-
gory of secas under international law is
distinguishable from the territorial sea
on a basis which has been widely and
surprisingly misunderstood. Many inter-
national lawyers tend to assimilate it to
the territorial sea and refuse to make
meaningful and necessary dislinctions
between these two regimes of offshore
walers, In this they are completely and
clearly wrong.!’  Contiguous zoncs,
properly defined, consist of arcas of
waters offshore over which states may
excercise specialized jurisdictions  for
specific purposes having direet or im-
mediate effect within the territorial sea,
internal walters, or adjacent dry land.
For example, during Prohibition the
United States proclaimed a contliguous
zone for a width of 12 sea miles. Its
purpose was lo prevent “rumrunning.”
Since this zone cxtended beyond the
limits of her territorial sea, U.S. Cus-
toms and other Federal authoritics only
exercised jurisdiction over ships on the
free high scas, but within the zone, and
provided only that their destination was
within the United States. 1f a ship was
navigating, say, from Halifax to Havana

*See Appendix 1.
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withoul stopping al any intervening
U.S. ports, and even though she made
her progress through this particular
streich of waters off the U.S. shores, the
U.S. authorities could not lawlully exer-
cise any jurisdiction over the carrying,
or even the drinking, of liquor aboard
her; provided, of course, she was not an
Amcrican-flag vessel.

The confusion is compounded today
because the Geneva Convention on the
Territorial Sea and Contiguous Zoncs
limits the extent seaward of contiguous
zones Lo 12 sca miles. The assumplion
underlying this limitation was that terri-
torial seas would be no more than 3, or
at the most, 6 sea miles in breadth.
Since then, however, an inexorable
trend has developed whereby a number
of states have been claiming the outer
limits of their territorial sea to be 12 sea
miles and even beyond. Accordingly,
the 12-mile limit of the contiguous zone
is losing its significance as a means for
expanding out from the low-water mark
coastal states’ specilie claims to exercise
specialized authority over evenls having
divect results ashore. The 12-mile limit
placed on such zoncs assumed the exis-
tence of a considerably narrower terri-
torial sca.

In addilion, there are contiguous
zones which must he recognized and
respected which extend far beyond 12
sea miles from the shore. For example,
the United States has for a long period
of time exercised authority over special
customs zones and other special areas
for distances of over 60 miles from our
shores. Then there is also, of course, the
ADIZ (Aircraft Defense Identification
Zone), which is, to my way of thinking,
an application of the contiguous zone
concept under unique conditions. This
zone extends some 500 sea miles off-
shore and provides for jurisdiction over
aircraftl only when they are approaching
and intend to land within the United
States. In the context of pollution and
environmental prolection, coastal slates
may, under general international law,
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only excreise authorily lo prevent pol-
luting activities which have an impact
on their land territory, internal walers,
and territorial scas. They are notl en-
titled to vindicate, in the contiguous
zones, the universal moral claim for
unpolluted high scas (or even con-
tiguous zones!).

The Continental Shelf. The maritime
zones | have discussed so far—apart
from some lypes of contiguous zones—
would all appear to be relatively tradi-
tional in nature. Although, in its general
terms, the Continental Shelf Doclrine
has come o be recognized as a form of
customary inlernational law, it is of
relalively recent provenance.

Insofar as the Continental Shelf Doc-
trinc (and the Convention which ¢m-
bodies i) reflect an aceeplance of the
incvitable by international lawyers,'?
one may regretlully assume, once lech-
nology made exploitation of submarine
arcas beyond territorial waters possible,
that the only remaining question was
how far out from their shores coastal
slales would be permitted to extend
their jurisdiction over the resources of
the scabed and subsoil, and at what
point offshore the frec high seas would
provide a common regime. In cither
case, lhe cnvironment is the main
casualty. Where the latter rules, the
tragedy of the commons provides the
theme. In the case of the lormer, as the
oil blowoul in the Santa Barbara Chan-
nel in January 1969 and subscquent
blowouts and fires in the Gull of
Mexico well illustrate, states are laggard
in controlling pollution-prone activitics.
Be that as it may, political events arising
out of the Union Oil Company’s “mis-
calculation” in the geology of the Santa
Barbara Channel tend to illustrate that a
coastal stale may more casily be held
accountable for its actions in ils own
adjacent continental shell region by a
national constituency dedicated Lo pro-
tecting the environment than it would
regarding activitics on the high scas.

Such a constiluency can generate more
authority, it would appear, when it
insists on its own polily’s responsibility
toward its continental shelf arcas than
when such arcas are not open to be
cxploited by the nationals of other
slates who are in a position to invoke
the freedom of the common high scas
and scabed.,

Whal is the continental shell? First,
it is ncecessary Lo distinguish between
the physical geographical shell, which is
purely deseriplive, and the legal idea of
the shell, The latter is the child of
policy and is preseriplive. First, the
concept in physical geography. Every
dry landmass slands upon a pedestal
which plunges down into the occan
abyss. The geological {ormation of this
pedestal begins, generally speaking and
with certain dramalic exceplions (for
example, the west coast of South
America and parts of the California
coast, the coast of British Columbia and
the southern coast of Alaska), as a lairly
genlle gradient, or shoulder, extending
oul from the dry land under the sea to a
poinl marine geographers have named
the “break in slope.” The seabed ofT the
northwest coast of Australia, ofl the
northern shores of the Soviet Union,
and off the cast coast of China provide
examples  of where  the  submarine
shoulder has a very gradual gradient.
These shelves extend out over 100
miles, and in some cases several hundred
miles, before the 200-meter isobath is
met. It is of interest Lo note that the
Senkaku Islands (where a major oil find
was made about 2%z yeurs ago) would
appear to be on the geographical shelf
off mainland China. A dispute is brew-
ing as to whether they are also ex-
clusively within the mainland Chinese
legal continental shelf.

Be the physical contrasts between
the submarine regions off the weslern
shores of South America and those off
the caslern shores of China as they may,
geographers tell us that standardly the
break in slope between the continental



shell and the continental slopes may
occur al any point between 35 and 400
fathoms—or cven 500 fathoms. But
most frequently it seems to occur at
around 100 fathoms or 200 meters of
depth, (Lawyers have argued—in order
lo impose uniformily of mcasurement
on a geographical concept which can
only be accurately measured with diffi-
culty and evidences no uniformity—that
no matler where the break in slope may
in fact occur, the continental shel(’s
legal boundary should be constituted by
the 200-meler bathymetric contour line
or isobath.) Beyond the break in slope,
the shoulder disappears and the land-
mass lends to plunge into the ocean
abyss at far stecper gradients. At ils fool
the pedestal meels the bed of the occan
floor aL depths of between 3,500 and
4,500 melers. llere a major geological
change takes place. The chemical and
geological formation of the scabed is
different qualitatively {rom that of both
dry land and the pedestal.

Secondly, although the legal defini-
tion ol the continental shell is enshrined
in article 1 ol the Continental Shell
Convention, this definition has a [lar
wider reach of legal authorily than
merely among the states who have
ratified the treaty. In 1969 the Interna-
tional Court of Justice laid down, in the
North Sea Continental Shelf Cases,'?
that the [first three articles of the
Convention codified preexisting cus-
tomary international law, Accordingly,
these provisions reflect norms binding
on all states and not merely the ad-
herents Lo the treaty aloae.

Article | of the Continental Shell
Convention defines the outer limits of
the legal continental shelf as being
cither al the 200-meter bathymetric
contour line or, alternatively, where,
beyond 200 meters of depth, the re-
sources of the scabed are exploitable.
This is an extremely open-ended defini-
tion; so much so that organizations like
the National Petroleum Council arc now
arguing that the “truc” location of the
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continental shelf’s outer limits under
inlernational law is not at the break in
slope or shoulder of the shelf, let alone
at the 200-meter bathymetric line indi-
cated by article 1 of the Convention,
but at the place of geological change,
namely the foot of the pedestal and just
beyond—this areca being known as the
contincental rise. The National Petro-
leum Council’s proposal for a definition
of the shelf, not in terms of the
200-meter bathymetric contour line but
of one which lics between 3,500 and
4,500 meters is the result of a scemingly
plausible, but overelaborate, juggling
with the “adjacency” and “exploit-
ability” tests which article 1 of the
Conlinental Shelf Convention provides.
This prestidigitation has been due to the
unreflectiveness of those who have
sought to give “exploitability” its
meaning and operational significance at
which submarine holes can be drilled,
regardless of the consequences—a singu-
larly gross appraisal in this day and age
when “exploitation™ and ils grammali-
cal varianls are lending lo become
pejorative terms.

The Santa Barbara Channel disaster
of January-April 1969'* underlines for
us all that it is easier to drill 2 submarine
oil well than to cap it after a blowoul,
Again, il newspaper reports of the fire
and blowoul at the Chevron Oil Com-
pany’s well near Venice, La.,'® are any
indication, the lessons ol Santa Barbara
have not yet been learned. In my
comments on Secnator Pell’s Senale
Resolution 33 of 1969,'° 1 proposcd
that:

Scnate Resolulion 33 should con-

tain a pledge that no exploration

or exploitation activities will be
cspoused or licensed by states, or
by any international organiza-
tions, at depths greater than the
feasibility of closing of blow-outs.

Nor should pipelines be permitted

below . .. depths |at which they

may be rapidly repaired].!?

The pledge referred to in this quo-
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Lation is, of course, a promise by states
who become parties Lo the “Declaration
of Legal Principles” which Senator Pell
included in his resolution that they
would promulgate the necessary domes-
tic legislation to prohibit drilling wells
and pipelines below the depths of rapid
and complete repair. Indeed, while “ex-
ploitability” remains a test for deter-
mining the outer limits of the continen-
tal shell, the technological capacity Lo
control the consequences of drilling
holes in the scabed, rather than the
mere capability of promiscuously in-
flicting them on the long-suflering en-
vironment, should sct both the oulter
limit of exploitations and of the mean-
ing of “exploitability™ as a criterion of
the extent of coastal slates” conlinental
shelves under article 1 of the Continen-
tal Shell Convention.

Article 2 of the Continental Shelf
Convention tells us that states may only
exercise “‘sovereign rights” for the pur-
pose of exploring their adjacent con-
tinental shelves and  exploiting  their
“natural resources.” Neither custom nor
the Convention furnish coastal stales
with plenary sovercignly over their
shelves, merely specific compelenees lor
the purpose of regulating exploration
and exploitation aclivities with respect
to “natural resources.” And cven this
category is limited, applying only lo
mincrals and “sedentary™ species of
living resources—namely  “organisms
which, at the harvestable stage, cither
are immobile on or under the seabed or
are unable to move except in constant
physical contact with the scabed or the
subsoil” (article 2, paragraph 4). This
definition has, as we may expeel, given
risc Lo an amusing il acrimonious dis-
pute belween Japan and the United
States. We claim that the Alaskan king
crab is a resource of the Alaskan conti-
nental shelf and, sinee it is a bottom
crawler, is exclusively our resouree, The
Japancse claim that they can produce
divers who can testily that they have
scen the animal swimming, All this

scems rather reminiscent of the medi-
eval philosophers™ disputes over how
many angels could dance on the point
of a pin,

CATEGORIES OF EXCLUSIVE
COASTAL STATE CLAIMS,
NOT RECOGNIZED BY
INTERNATIONAL LAW

The Chile-Ecuador-Peru (CEP)
Claims. '

Declaration of Santiago. The
Latin American States have not formu-
lated any regional conservation regime
in terms of the 1958 Geneva Conven-
tion on Fisheries and Conservation of
the Living Resources of the Iligh Scas'®
or those of proposals for fisheries
management.'® On the other hand, the
basic instrument of CEP policies, the
Declaration of Santiago,2® imperfectly,
and perhaps on a number of mistaken
premises, has sought to express a Latin
American felt need for a regional solu-
tion of the problems created by per-
mitling the fishery ol the Humboldt
(l’cru)81 Current to be no more than a
common (worldwide) property natural
resource with unrestricted access. But
once the point of approbation is made,
it becomes necessary 1o question
whether an adequale regulation and an
cquitable regime have been built on that
foundation. The agrecments consti-
tuting the declaration included a num-
ber ol purported rescarch and regu-
latory provisions and, most relevant lor
this discussion, a “Declaration on the
Maritime Zone.”? In terms of this
declaration, and following a preambu-
latory obscrvation that governments
have an obligation “lo ensure for their
peoples aceess lo nccessary food sup-
plics and to furnish them with the
means of developing their cconomy,”
this declaration invokes a duty incum-
bent upon governments o prevent “es
sential food and cconomic materials™?3
provided by the high seas off the coast



of the participaling states “from being
used outside the area of [their] jurisdic-
tion.”** These statements provide the
premise ol a proclamaltion asserting the
parlies’ sovercignly over sea arcas adja-
cenl Lo each of them,?5 namely their
claimed maritime zones “extending not
less than Llwo hundred nautical miles
from™%  their coasts, including the
coasts of islands.2” “[T]he innocent
and inoffensive passage of vessels of all
nations” through the claimed maritime
zones was the sole exception to the
assertion of exclusive rights.?®

“Bioma” and “Eco-system” Argu-
ments. Perhaps the most complete state-
ment of the CEP countries’ juridical
argumenls justifying their claims is that
given by Mr. Letts of Peru at the 486th
Mecting of the United Nations General
Assembly’s Sixth Committee. He said:

The sea off the coast of Peru
has eertain peculiar and unique
characteristics which are deter-
mined by the Peruvian Humboldt
current. This current flows along
the coast of Peru, Chile and Ecua-
dor; it is Lhe largest cold-waler
current and as it wells up front the
depths of the sea it brings with it
the detritus carricd down by the
rivers. This accounts for the
immense biological wealth of the
arca which contains an extraor-
dinary abundance of plankton and
consequently a greal concenlra-
tion of edible fish. The ITumboldt
current  also accounts for two
geological [factors which have a
bearing on the case: firstly, the
low rainfall and consequent
aridity of the Peruvian littoral
and, sccondly, the valuable guano
deposits produced by the cnor-
mous concenlration ol sca birds
attracled by the fish.

Owing to the oceurrence of
these circumstances, Peru depends
for ils food supply mainly on the
sea, that is lo say dircctly on f[ish
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and indircelly on the guano which
is essenlial to the farmers in the
small coastal valleys. This is Peru’s
underlying motivation: the close
rclationship between man, the
mainland and the sea in a particu-
lar country where the ccology is
such that the biological balance
must not be upsel . .. The protec-
tion and ulilization of these re-
sources, which are essential lo the
ration’s livelihood, were [unda-
mental reasons for the action by
Peru and for similar action by
many other countrics.?®
Arguments, of which this statement
is representative, have been compendi-
ously designated “bioma” or “eco-
system” theorics.>® Despite their rhe-
toric, however, this writer doubts
whether these theories relale to a
unique situation or, indeed, add very
much to the general considerations
which underpin regional fisheries agree-
ments everywhere. 1f at all valid, the
ccological underpinnings of the CLEP
stales” argument may be lenuously rele-
vanl, nol so much to regional arrange-
ments as, possibly, to viewing the whole
carth as a single ccological environment
calling, ultimately, for a universal con-
servation and exploitation regime. While
arguments of this kind may be consis-
tent with an attempl to bring mankind
within the scope of some conservation
theorics based on human ccological
premises, they do not achieve the results
which the CEP countries hope Lo derive
from their “bioma™ and “cco-system™
theories. Because ecological arguments
resling on occan winds and currents
ultimately have worldwide physical
premises, those raised lo justily CEP
claims must in the long run either defeat
the purpose for which they were de-
veloped or be cast aside as mercly
pscudoscientific. Finally, as the United
States pointed oul in the course of the
1955 Sanliago negolialions:
The communities that live in
the sca do not in any sense require
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the coastal human populations lo
support their life. ... Conversely
while coastal communitics, in
some cases, may depend upon the
products of the sca for their sus-
tenance, the relationship is first of
all limited, and sccondly, is far
from an intimate biological rela-
tionship as suggested. The rela-
tionship of coaslal communitics
to the sea is. .. one of economic
rather than biological character.®?

Be that as it may, the CEP instru-
ments and arguments just indicated
illustrate an important regional concern
for the conscrvation and rational use of
a major resource of the region. Al-
though nol unique, they provide a
paradigm of the vilality of regionalism
in the establishment of fisheries regimes.
Because a universal [isheries regime does
not scem praclicable for the time being,
internationalism may be best scrved by
taking regional approaches to such
transnational problems as those of
fisherics common to a group of slales.

If the discussion appears Lo have
lingered overlong with the CEP agree-
ments, it is because international order
may be better served by dropping some
of the language of international idealism
and by accommodaling, in Orwell’s
terms, to the realpolitik of the averagely
selflish. The discussion which follows is
intended to adjust some of the current
results of the average scllishness of
slales by poinling out a line of enlight-
ened sclf-interest. On the other hand,
the strength of national egoism is not
undervalued in the benign hope that
states may come to embrace altruistic
policies.

The Archipelago Theory. Indonesia
and the Philippine Republic invoke the
“archipclago theory™ in order to claim
all walers within basclines joining the
ouler promontorics ol the outer islands
of their groups as internal waters, and
they measure their lerritorial seas out-
ward from those basclines. Some

stretehes of the water included within
cach ol these separale asserlions of
territorial sovereignly are more than 60
miles from the nearest piece of dry land,
Perhaps the most bizarre use to which
this doctrine has been put was President
Sukarno’s “‘nationalization,” on one
occasion, of Dutch-flag merchant ships
found within the proclaimed basclines
of Indonesia’s archipelago waters. This
claim has not been recognized by any
state.

*“Closed Seas.” The Soviet Union is
known as a stale which has conlinu-
ously adhered to the Czarist claim of a
territorial sea of 12 marine miles. Now,
when the United States appears to be
ready to mnegoliale regarding Lhal
claim,3? another category of exclusive
claims has arisen over seas which Soviet
Russia has inherited from the Czars,
namely the so-called “closed seas.”
These would now appear to be left out
ol the U.S. caleulations. [t is very hard
to pin down any exacl meaning of this
concepl, but it would appear Lo indicale
that the Soviet Union regards the fol-
lowing seas (and this list is neither
complete nor closed against future addi-
tions) of internal waters: the White Sea,
the Kara Seca, the Sea of Okhotsk, the
Baltic Sea, the Sea of Japan.®3 In these
seas, according to the Soviet view, only
littoral coasts may exercise freedom of
navigation. This claim is unrecognized
by the Family of Nations, and the
Soviet Union is not pressing it—for the
moment. The Arab States have sought
to adapt this Russian concept to the
Gulf of Agaba.

THE CANADIAN CLAIMS
RESPECTING ARCTIC WATERS:
A SPECIAL CASE?

Canada’s recent declaration of a pro-
tection zone of 100 sea miles in
width,2? which is additional to her new
terrilorial sea claim of a 12-mile belt,
would appear to have been devised so as



to comply with the general international
law right of abatement of high scas
pollutions threatening a state’s territory.
That declaration (and its implementing
legislation) has been misunderstood in
the U.S. public press to the extent that
it has been represented as an attempt to
extend Canadian sovercign jurisdiction
scaward in a manner resembling the
maritime assertions of Chile, Ecuador,
and Peru (as well as other South and
Central American countrics).?® Canada
is not claiming to exercisc sovercignty
over an offshore zone of 100 sca miles
in width whercin she may cxercise a
comprchensive authority for all pur-
poses, or even for a wide spectrum of
purposes. Rather, she is merely desig-
nating an appropriate arca in which she
intends to exercise a limited authority
to vindicate a specific national purpose,
namiely the protection of the delicate
ccologicul balance of her Arctic tun-
dra.3% Be that as it may, this Canadian
experiment in international law has not
gone withoul eriticism on the basis that
if the theory of “creeping jurisdiction™
is applied to it, it is tantamount to a
claim of sovercignty.®” There is a
sccond Canadian thesis for underpinning
her Arctic maritime pretensions, namely
that coastal states have, where appropri-
ate, a duty to the world commusity o
exercise authority on the high scas off
their coasls o control conduct which
has the potential of creating pollution
catastrophes. While I find the claim of a
conliguous zone for antipollution pur-
poses on balance acceptable, this latter
thesis scems unbecomingly Pecksniffian.
We all tend Lo suspect 2 man (or a state)
who conveniently finds a duty where he
desires Lo excercisc a power.

CREEPING JURISDICTION—
A COMMENT

“Creeping jurisdiclion™ or “Craven’s
Law,™3 is being increasingly used as a
pejorative phrase for indicating the
danger of recognizing coastal states’
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limited unilateral claims to excrcise
jurisdiction beyond zones sanctified by
tradition or by international law. The
propounders of this theory (or “law™)
tell us that whenever a state enjoys
exclusive offshore rights for some pur-
peses, it tends to acquire further exclu-
sive rights for other and perhaps all
purposes, jeopardizing regional, interna-
tional, and communily inlerests in the
frcedom of the seas. Professor Bilder’s
recent arlicle on the Canadian Arclic
Water Pollution Prevention Act provides
an cxample:

The preeedents established by the

Act are clearly capable of wide-

spread abuse by other, perhaps

less responsible states, with poten-
tially harmful consequences for
traditional principles of freedom
of the seas. If a nation of the
international stature of Canada
may establish a 100-mile con-
tiguous zone to control pollution,
other coaslal states may also seek
to do s0; and the range of regula-
tion justificd under the rubric of
pollution control may in practice
differ little from that asserted
under claims of sovereignly over
such zones, Morcover, if 100-mile
conliguous zones can be estab-
lished for pollution control pur-
poses, why not for other purposcs

as well.3?

One response Lo the *“crecping juris-
diction™ argument is that the Canadian
claims of pollution control are predi-
cated on the unique problems of Arctic
ecology and on the extreme precarious-
ness of the web of life in that region.
Thus the title prescribes the act’s pur-
pose as being merely: “To prevent
pollution of areas in arclic waters adja-
cent to the mainland and islands of the
Canadian arctic.” Again, the Canadian
note handed to the U.S. Government of
16 April 1970 has been summarized as
asserting, inter alia:

It is the further view of the

Canadian Government that a
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danger to the environment of a
slale constitutes a threat to its
sccurily. Thus the proposed
Canadian Arctic waters pollution
legislation conslilutes a lawlul
extension of a limiled form of
jurisdiction to meel particular
dangers and is of a different order
from unilateral interferences with
the freedom of the high seas such
as, for example, the atomic tests
carricd out by the USA and other
states which, however neccessary
they may be, have appropriated to
their own usc vasl arcas of the
high seas and constituted grave
perils to those who would wish to
utilize such arcas during the
period of the test blast.*©
If this is held to be the core quality of
the claim, then there can be very few
slales that can treat it as a precedent.
The Canadian claim can only become a
precedent, and that precedent then can
only become a means ol allowing
coastal states to add to their maritime
authority by means of “crecping juris-
diction,” if the necessary restriclions of
purposc placed on the definition of
Canada’s pollution coalrol contiguous
zone are losl sight of. But if those
limitations of purpose arc lost sight of,
the fault does not lie with Canada’s
claim, but with those who fail to iden-
lify the points of necessary distinctlion
and find in “creeping jurisdiction™ an
excuse for cither their own incplitude
or pusillanimity. States’ exclusive juris-
dictions can only creep forward il the
contraposed communily interesls with-
draw before othem. A failure of will
should not be disguised behind a
pscudolaw. There is, furthermore, a
nced to distinguish between Peck-
sniffian claimns in the name of pollution
prevention (but whose real function is
greed,  bellicosily, or carlographical
chauvinism) and the real article. “Creep-
ing jurisdiction” theories are useflul for
absolving the timid from this invidious
task.

COASTAL STATES’
RIGHTS OF ABATEMENT
BEYOND TERRITORIAL LIMITS

General International Law. Despite
the apparently clear-cut situation out-
lined in the introduction to this section,
writings about the international law
doctrines of self-help, self-preservation,
and sclf-defense testily to basic disagree-
ments, The boundaries they set between
these concepts are blurred, Indeed, it
may well be thal writers can only
spuriously incorporate “self-preserva-
tion” into the body of international
law, for it is an instinct rather than a
legal right.*! Be that as it may, self-help
permits a state confronted by a major
calamity Lo exert sufficient, but no
more than suflicient, force to avert the
danger or abale its cffects. Furthermore,
the exercise of this right requires the
observance of the rule of propor-
tionality. The measure of this rule’s
application and scope was well pre-
seribed (in a context of armed scll-
defense rather than in the type of
abalement envisaged here, but still,
nevertheless, instructive) by Seeretary
of State Daniel Webster in the case of
The Caroline. Ile staled that a govern-
ment taking defensive or abalement
aclion must “show a necessity of self-
defense, instant, overwhelming, leaving
no choice of means, and no moment for
deliberation. 1t will be for it to show
also that it . . . did nothing unreasonable
or excessive, since the act, justified by
the necessity of sell-defense, must be
limited by that neccessity and hept
cleatly within it.”*?2 The Torrey Can-
yon casualty in March 1967 provided
this writer with an application of Danicl
Webster’s standard:

A case, surcly, could have been

made for a swift abaling action on

the part of the British Govern-
menl, provided it did not involve
risking the lives of the strichen
vessel’s officers and crew, Could
there have been a valid charac-



terizalion of such steps by the
British Governmenl lo save ils
coasts, and the livelihood of its
inhabitants, as the excessive, over-
hasty use of force which the
Corfu Channel case condemns as
conlrary lo international law? A
clear distinclion can be drawn
between the case where a country
goes into the territorial sca of a
distant nation and sweeps mines
so that il can pass through that
territorial sca, and the case where
a coastal stale, instead of passively
awaiting catastrophe, destroys a
potentially harmful entity off its
shores but on the high seas. Would
there have been doubts or delays
il a disabled B-52 armed with
hydrogen bombs liad plunged into
the walers adjacent to Pollard’s
Rock? The mecans of averting
harm would have been different,
naturally, but no one would have
questioned haste.*3

A Recent Treaty Formulation of the
1969 Inter-Governmental Maritime Con-
sultative Organization (IMCO) Public
Law Convention. Although il points lo
a clearer and more definitive formula-
tion of the rights of slates o prevent
and abate oil pollution damage arriving
within their territorics from the high
scas, the IMCO Public Law Convention
has not yet come into force. Accord-
ingly it merely stands as a public docu-
ment expressing the desires of the states
which have signed it. Furthermore, even
il it were (o come into force, it would
still only bind the stales parties Lo il in
any parlicular where it did not cither
formulate cxisting customary interna-
tional law or conslitute an instrument
of change in customary law. The Inter-
national Court of Justice’s decision, in
1969, in the North Sea Continental
Shelf Cases*® underlines the difficulty
of resorling lo a trealy to establish both
of these points, and most especially the
latter.  While the discussion which
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follows reviews the INMCO Public Law
Convenlion as lex lata, Lthe treaty faces
both the present of settled law and the
future of legal change. 1t should be read,
therelore, in the light of both its present
status of being in the limbo of all
treaties which have not yet been
brought into force and its Januslike
quality of facing both the past and the
future.

Belore examining the INCO Public
Law Convention, perspectives should be
formed by reviewing two earlier IMCO
treaties on pollution of the ocean,
namely the International Convention
for the Prevention of the Pollution of
the Sca by Oil,** and Amendments to
the International Convention for the
Prevention of Pollution of the Sea by
Oil, 1954.46 As their titles indicate,
these treaties were drawn up as instru-
ments for diminishing the rapid increase
of the oil pollution of the sea. They
prohibited the discharge of oil in slaled
zones®” by almost all the most signifi-
cant classes of ships.*® These zones
were, in the main, conliguous Lo coastal
arcas dependent on clean scas. The
conventions® cffectiveness was limiled,
however, since their enforcement lay
within the jurisdiction of the stales of
registry.*® They contained no recogni-
tion of a coastal slate’s right of abate-
ment, cven in the defined “prohibited
zones.” Nor did they deal with the
vexed issues of liability for harm.

To remedy these defects, the Inter-
Governmental Maritime Consultative
Organization (IMCO) called an Interna-
tional Legal Conference on Marine Pol-
lution Damage which met in Brusscls
from 10 to 29 November 1969. It
prepared and opened for signature and
accession Lwo conventions: the Interna-
tional Convention Relating Lo Interven-
tion on the High Scas in Cases of Oil
Pollution Casualtics,’® and the Interna-
tional Convention on Civil Liability for
0Oil Pollution Damage.®? These conven-
lions were accompanied by three resolu-
tions: Resolution on Inlernational
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Co-operation  Concerning  Pollutants
other than Oil;32 Resolution on Estab-
lishment of an International Compensa-
tion Fund for Oil Pollution Damage;53
and Resolution on Report of the Work-
ing Group on the Fund.** The Confer-
ence also sct oul, in an annex Lo article
8 of the Public Law Convention, rules
governing the scttlement of dispules by
conciliation and arbitratlion procedures.

Of these instruments the Public Law
Convention is the agreement calling for
treatmenl in the present context. It
authorizes the parties to take necessary
measures on Lthe high scas “to prevent,
mitigate or climinate grave and immi-
nent danger to their coastline or related
interests from pollution™ or the threat
of it by oil “following upon a maritime
casualty or acls related to such a
casualty.’® Warships and other public
ships engaged on “governmental non-
commercial service,”®® however, are
not subject to such measures. After
setling out consultation and notification
requirements with which a coaslal state
must comply, except in cases of ex-
treme urgency and before taking preven-
tive or curative measures,’ 7 the Conven-
tion stipulates that those measures
“shall be proportionate to the damage
actual or threatened.”™®

Were it o come into foree, would
this Convention change the customary
international law rights, duties, and ex-
posurcs of the parlics? An answer to
this question would center around four
points: (1) the limitation of the Conven-
tion to “pollution by oil,” (2) the
article 3 provision of procedures for
notification and consultation, (3) the
article 5 requirement that measures
should be *“proportionate” to the
damage, and (4) the article 6 obligation
to pay compensation if the dmmage
causcd by the measures taken exceed
what may be “reasonably nccessary” to
cure the harm.5°

Clearly the Convention can ounly be
invoked in the case of oil pollution, bul
this does not of itsell repeal the gencral

right of sell-help in such matters. In
addition, IMCO’s Resolution on Interna-
tional Co-operation Concerning Pollu-
tants Other than Oil recognizes that
“the limitation of the Convention to oil
is not intended lo abridge any right of a
coastal slate to protecl itself against
pollution by any other agent.”®® It
recommends that the conlracling slales
exercise their general law rights in the
light of the Convention’s applicable
provisions when confronted by pollu-
tion dangers from other agents. The
procedures in article 3 for consullalion
and nolificalion do not unduly limit or
restrict the general law right of abate-
ment, They provide the means of exer-
cising, in an appropriate [fashion, the
rights recognized by general customary
international law, and add the amenities
of cooperation and good neighborliness
while precluding the possibility of an
Alphonse-Gaston routine preventing any
positive action.%!

The Public Law Convention’s para-
graph 1 of article 5 makes the general
demand that the coastal state’s response
to a casualty and the ensuing harm of
threat thereof shall be “proportionate.”
This, in itsell, may be no more than the
incorporation of the general customary
law principle. Paragraphs 2 and 3 of the
same article are as follows:

2. Such measures shall nol go

beyond what is reasonably neces-

sary Lo achicve the end mentioned

in Article 1 and shall cease as soon

as that end has been achieved;

they shall not unncecssarily inter-

fere with the rights and inlerests
of the flag State, third States and

ol any persons, physical or corpo-

rate, concerned.

3. In considering  whether the
mcasures are proportionate Lo the
damage, account shall be taken
ol

(a) the extent and probability
of imminent damage il those mea-
sures are not taken; and



(b) the likelihood of those
measures heing effective; and

(c) the cxtent of the damage
which may be caused by such
mecasures.®?

Clearly these provisions do no more
than spell out the general law require-
ments for the lawful exercisc of the
conlemporary circumscribed right of
self-help as applicable in the special case
of averling or abating the consequences
of a calastrophic casualty at sca.

Finally, the obligation under article 6
to pay compensation for harms caused
by excessive measures is an embodiment
of a very conscrvalive view of cus-
tomary international law. It may be that
under special circumstances a case could
be made for compensation when losses
are inevitably incurred in the “propor-
tional™ exercise of force. Be that as it
may, the conclusion from the considera-
tion of these four points is that, insofar
as the Public Law Convention is related
to pollution by oil, it codifics the
preexisting rights of coastal states Lo
abate actual or threalened harms. It
leaves the rights of these states un-
touched when the polluting agent is
some substance other than oil.

THE FREE HIGH SEAS

History. Over against the pro-
liferating legal categories which have
just been adumbrated, and which are all
alike in their function of clothing (or
pretending to clothe) exclusive state
claims with legal justiflications for en-
closing increasing areas of the high seas,
there remain the free high scas. The
doctrinc which asserts this freedom
clearly vindicates the long-tcrm, com-
mon interests of all states,°* Be that as
it may, it is less than four centuries old
and has only won universal recognition
as a result of bitter struggles at sca and
by bitter polemics at the negotiating
table. In the Middle Ages and on
through the Renaissance, and, indeed,
into the 17th century, many states
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claimed to exercise sovercignly over the
special sca arcas, for cxample: Venice
claimed sovercignly over the Adrialic, as
did Genoa over the Ligurian Sea; Eng-
land over the English Channel, the
North Sea, and the Atlantic between the
North Cape (Stadland) and Cape Finis-
terre; Denmark and Sweden over the
Baltic, the Dano-Norwegian Kingdom
over the North Atlantic, and espccially
the waters between Iceland and Green-
land. But, most extravagant of all, Spain
and Portugal claimed to divide all the
oceans between them under the Bull of
Pope Alexander V1 (the famous Borgia
Pope) Inter Caetera (1493) and the
Treaty of Tortesillas. Nor were these
claims merely high-sounding rituals of
sovercignty. They were vindicated with
comparative success, given the techno-
logical developments in the weaponry of
the time, for several centuries. For
cxample, as late as 1636 the Dutch paid
England 30,000 pounds for the privilege
of fishing in the North Sea, and in 1674,
under article 4 of the Treaty of West-
minster, they acknowledged their ves-
scls’ obligation to salute the English flag
within “British Seas” in recognition of
English maritime sovereignty. It is of
further interest to note the survival of
this claim into an era not at all favorable
to its recognition or cnforcement. As
late as 1805 the British Admiralty Regu-
lations ordered that:
[W]hen any of His Majesty’s
ships shall meet with the ships of
any foreign power within His
Majesty’s seas (which extend to
Cape Finisterre) it is expected
that the said forcign ships do
strike their topsail and take in
their flag, in acknowledgment of
His Majesty’s sovereignty in those
seas; and if any do resist, all flag
officers and commanders are to
use their utmost endeavours to
compel them thereto, and not
suffer any dishonor to be done Lo
His Majesty.®5
Hall comments on this claim that
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because “no controversics arose with
respecl to the salule at a time when
opinion had become litle [avourable™
to it, onc necd not doubt that it had
been “allowed to remain a dead let-
ter.”® Thus, it secms to have become
merely vestigial and unenforced during
the 18th century.

Despite the long survival of these
special claims, the doctrine of the free-
dom of the high seas had become
dominant®” from the 17th century and
had been championed even earlier. For
example, in 1580 Qucen Elizabeth I of
England had asscrted to the Spanish
Ambassador when he complained about
Sir Francis Drake’s famous incursion
into the Pacific Ocean, that the ships of
all nations could navigate the ocean
since the air and the sea were common
to all. Indeced, in words almost identical
to those which Grotius later used and
upon which his reputation partly rests,
she claimed that no title to the ocean
could belong to any nation, since
neither nature nor regard for the public
usc permitled any possession of the
ocean. But the English position was
ambiguous, and in the carly 17th cen-
tury a number of Brilish writers at-
tacked Grotius’ bold assertion that the
high seas cannot be the subject of any
state’s dominion, but thal navigation
and fisheries on them are free to all
nations. Be these observations as they
may, despite the carlier protestations of
her scholars®® and the vestigial survival
in her Admiralty Regulations, England
had, by the end of the 17th century,
replaced the Netherlands as the leading
champion of the freedom of the high
scas,

The “Tragedy of the Commons.”®°
Today the free high scas arc still (but
decreasingly so from their heyday in the
19th century) a common resource of all
mankind. As with a common, so wilth
the oceans, all the states sce their
grealest mulual advantage as stemming
from the general exercise of restraint by

all, so that the high seas’ resources and
cleansing propertics arc  not  over-
strained, and its arcas lying near coastal
slates are not enclosed. On the other
hand, each state sces ils own individual
profit as preempling Lo itsell as much of
the common resources as possible, of
enhancing its own maximum and im-
mediate usc and abuse of the commons’
resources, and of maximizing ils own
enclosures. Thus cach state is impelled,
in sccking its own short-term advanlage,
to work remorsclessly against both the
gencral welfare and its own long-term
enlightened self-inlerest. This paradox
of cach stale being impelled to work
remorselessly and inevitably against its
own inlerests justifics the designation of
the competitive regime of the common
as a “tragedy.”

The contemporary trend of croding
the frecdom of the high seas has
stemmed from its largely negative
character and its dependence on cus-
tomary inlernational law in an age
which scchs to emphasize the con-
cretization of juslice and places a
greater trust in public intervention than
in privale cnlerprise, Lhan in the pasl
Being negative, the doctrine is Jargely
one of prohibitions. So far it has not
been built into institutions wherein the
cqual rights of all stales provide Lhe
bases of affirmative policies of concrete
distributive justice. This negative charae-
ter, indced, provides the ammunition
for arguments thal, like any common,
the richer and more powerful states can
obtain disproportionally greater benelits
from the occan at the expense of the
smaller stales. Its sccond weakness, that
ol its validity being largely based on
customary inlernational law, makes it
dependent upon the continued practice
and affirmance of states. Neither prac-
tice nor aflirmation give it, today, the
support it previously enjoyed. Its dimi-
nution today is also, in part, concurrent
with the conlemporary dwindling in
significance of customary international
law.”® Furthermore, both of these



characteristics have (in the absence of
special conservation trealies) permitled
slates Lo engage in unlimited high scas
fisheries so that the survival of some
species (lor example, blue and sperm
whales) is threatened. Again, the nega-
tive character of the doctrine has in-
creased the use of the ocean as if it were
an infinite sink for all kinds of damaging
malerials—from  dumping fissionable
wasle and testing nuclear bombs, to the
constant flow of raw sewage, mereury,
and DDT into its waters. While the
problems of open aceess Lo fisherics are
of great and increasing importance, this
presentalion will necessarily concentrale
on the problems which arise [rom the
permissive climate of the law that per-
mils conducl to be based on the as
sumplion that the scas have an infinite
capacily Lo absorb the world’s garbage
for the indefinite future. Before this is
taken up, however, the tasks of inlerna-
tional law in the environmental ficld
might be discerned more clearly as the
resull of a briel survey of some
emerging aclivilics which might well
become as sensitive to the need for legal
change as a result of technological de-
velopments as have problems ol oil
pollution damage.

Laissez Faire and the Freedom of the
Seas—A Plea for Reflection. There is a
contemporary overstatement that the
doctrine of the frecdom of the scas
favors dominant maritime states, since it
is negative in elfect and so favors the
slronger states in competition for the
ocecans’ use as a common. This is an
unreflecting  application of the fable
““Every man for himsell and the Devil
take the hindmost® said the Elephant as
he daneed among the chickens.” Such
an oversimplified appraisal of the free-
dom of the high seas has been converted
into an argument & converso for sup-
porting the enclosure of the scas—
supposedly by lesser developed coun-
trics. This perspective of the inter-
actions of the uses of the scas and
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developing states’ cconomies overlooks
the historical fact Lhal Venice was a
dominanl scapower with considerable.
military authority over adjacent lands
(as well as dependent territories) border-
ing the Adriatic Sea when she claimed
sovereignty over Lhat sca. Similarly,
Spain and Portugal were Great Powers
when they claimed their halves of the
1493 papal donation of the world’s
oceans, Hlistory aparl, practical polilics
show that smaller stales can best
flourish when the high scas are free and
open to their commerce and {isheries on
an equal foolting with those of the Great
Powers. (It is also true that regional
regulation, rather than unilateral exclu-
sivism, provides the best means of re-
straining greedy powers from “strip
mining” a fishery so as to destroy ils
productivily for many yecars.) Regional
conlrols are thus available and appropri-
ale to prolect the fishery rights of the
less powerful and predatory states and
their fishermen.

Commerce can move across the scas
more swiftly and cheaply—and hence
with greater availability to poorer states
and their domestic communitics—when
taxes and tolls are not exacted for the
privileges of transit. Indeed, on the
maintenance of cheap commerecial
transit the cconomic survival of the
lesser developed (including landlocked)
stales may, in the long run, depend.
When, as dominant scapowers, the
Netherlands and England espoused the
frecdom of the high scas, they were not
in a position to affirm claims of exten-
sive maritime dominion because they
were not also dominant land powers
controlling the lands which surrounded
or at least held the keys for controlling
the scas. In addition, their long-term
interests lay, as their diplomatic his-
tories testily, on the side of the smaller
nalions, since they ultimately deew their
strength from a worldwide web of com-
merce with these countrics, not from
concenltrated military authority. Hence,
for the past two centuries, the [reedom



224

of the high scas has not provided an  Dulch merchants in preventing marilime

example of the tragedy of the com-  encroachments by coastal states, and
mons. This has been due to a number of  the authority of the Royal Navy,
factors including the limitaticns of tech- ~ Against thal combination no state was

nology, the interests of English and  able to hold any sea as a mare clausum.
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On the other hand, see, as a little known example of the “English Rule,” In re Sutherland,
39 N.S.W. Weekly Notes 108 (1922) and see, for a presentation and discussion of this case,
Charteris, “IHabeas Corpus in respeet of the Delention of a Foreign Merchantinan,” 8 Journal of
Comp. Legislation 246 (3d scr., 19206). Briefly the facts were these, two French convicts who had
been sentenced to transportation to New Caledonia, and who were named Tulop and Szibar,
escaped from the French ship El Kantara whilst she was in the port of Newcastle, New South
Wales, en route for the French penal colony. She sailed without them. The New South Wales
authoritics later arrested the convicts and handed them over to another private I'rench ship, La
Pacifique, in which they were destined to continue their voyage to Noumea. Before the vessel
sailed, an applicalion for a writ of habeas corpus rule on behalf of the conviets was made by
Sutherland. The Full Court of the Supreme Courl of New South Wales refused the rule on the
ground that to grant it would be to ignore the immunity of matiers of internal management
aboard the IFrench ship from Australian law. Sir William Cullen, the Chicl Juslice, said (id at
108-9): “If there were anything Lo show that the master of the French ship was acting without
authority under French law, then the question might arisc whether there was authority under
Australian law for his keeping the men on board in Australian waters.” This Australian version of
the “English Rule” was delivered whilst the Court was sitting en banco. The concurrence was
unanimous. When such cases as In re Sutherland are said to exemplify the “English Rule,” it is
submitted that perhaps the traditional distinclion between the “English Rule™ and the
“Contlinental” or “French Rule” may well have become more a matter of formulation than of
application and praclice. Sec, for a discussion of this, and for a similar conclusion, Brierly at
225.6. Morcover examples abound which illustrate the point that terms such as the “public
order” or the “tranquility” of the port arc indcterminate, leaving their application to
considcrations of policy. To juxtapose the two Philippine cases of People v. Wong Cheng, 46 P.1.
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729 (1922) and United States v. Look Chaw, 18, P.1. 373 (1910), will suffice to illustrate this
poinl.

FFor examples of diplomatic action to protect the inmunity of the internal management of
foreign ships in port, see prolests by Belgium, Denmark, Great Britain, Mexico, Nethedands,
Norway, Portugal, Spain, Sweden, in 1923 apainst the assumption of jurisdiction by the United
States over liquor carried (bul not sold) aboard their ships whilst in U.S. waters and harbors, 1
U.S. Foreign Relations 113 (1923).

8. But sce People v. Wong Cheng, 46 P.1. 729 (1922), distinguish United States v. Look
Chaw, 18 P.1. 573 (1910).
9. IFor a definition of innocent passage see arts. 14-23 Convention on the Territorial Sea.

10. Id., art. 4, para. 1. See also, id., art. 23.

1. For a discussion of the solecism see Goldie, “International and Domestic Managerial
Regimes for Coastal, Continental Shelf and Deep-Ocean Mining Activitics,” The Law of the Sea:
National Policy Recommendations 226, 227-30 (Proceedings of the 4th Annual Conference of
the Law of the Sea, 23-26 June 1969, University of Rhode Island, 1969).

12. Professor Georges Scelle was representative of the small band who refused to join the
ranks of the international lawyers who saw virtue in the reception of the Continental Shelf
Doctrine in international law or who were resigned, or complaisant, about its inevitability. See
Scelle, “Platcau Continental et Droit International,” 59 Revue Generale de Droit International
Public 5 (1955) [hereinafter cited as “Scelle, ‘Plateau Continental.”” See also the report of his
comments in [1956]) 1 Y.B, Int’l L. Comm’n 133 which states: “Mr, SCELLE obscrved that, as
he did not attribute any scientific value, far less any legal validity, to the concept of the
continental shelf, he welcomed any discussion which might further obscure the concept and
thereby lead to its destruction.”

13. [1969] L.C.]. 3.

14. See, generally, The New York Times, 31 January-3 April 1969.

15. See The New York Times, 2 March 1970, p. 17; 1-6.

16. S. Res. 33, 91st Cong., 1st Sess., 115 Cong. Rec. 1330 (1969), which recommends that
the President should place a resolution endorsing basic principles for governing the activities of
nafions in ocean space before the United Nations Committee on the Peaceful Uses of the Seabed
and Ocean Floor beyond the Limits of National Jurisdiction. Also printed in learings on S. Res.
33 Before the Subcommittee on Ocean Space of the Senate Committee on Foreign Relations,
91st Cong., 1st Sess. at 9 (1969).

17. Memorandum by L.F.E. Goldie on Senate Resolution 33, Hearings on S. Res. 33, id. at
290, 300.

18. Done 29 April 1958, [1966] 1 U.S.T. 138 T.LA.S. No. 5969, 559 U.N.T.S. 285
(effective 20 March 19606).

19, See, e, Goldie, “The Oceans’ Resources and International Law—Possible Develop-
ments in Regional Fisheries Management™ 8 Columbia J. Transnat’ .. 1 (1969).

20. The Declaration on the Maritime Zone, Santiago, Chile, 18 August 1952. FFor an English
translation of this and the parties’ accompanying declarations and agrecements (together
constituting the “Santiago Declaration™), as well as subscquent and supplementary declarations
and agreements, see B. MacChesney, Situation, Documents and Commentary on Recent
Developments in the International Law of the Sea 265-89 (Naval War College Blue Book Series
No. 51, 1956). Sec also B. Auguste, The Continental Shelf—the Practice and Policy of the Latin
American States with Special Reference to Chile, Ecuador and Peru 187-92 (1960); S. Bayitch,
Inter-American Law of Fisheries, an Introduction with Documents 42-47 (1957); U.S.
Department of State, Santiago Negotiations on Fishery Conservation Problems (1955). For a
polemical defense of the CEP claims and policies, see, e.g., Cisneros, “The 200 Mile Limit in the
South Pacific: a New Position in International Law with a Human and Juridical Content,” ABA
Section of Int’l & Comp. Law, 1964 Proceedings 56 (1965). Note particularly the criticism of the
CEP claims in Kunz, ““Continental Shelf and International Law: Confusion and Abuse™ 50 Am. J.
Int’l L. 828, 835-50 (1956) hercinafter cited as “Kunz.”

Until 1970 Chile, Ecuador, and Peru had been able to add only Nicaragua and El Salvador to
their band—President Trejos having vetoed, on 21 November 1966, the ratification of the
Declaration of Santiago by Costa Rica’s Legislative Assembly. On the other hand, Argentina, by
Law No. 18094, dated 4 January 1967, has asserted a double claim: out to 200 miles from the
mainland coast, as well as from the coasts of islands, and out to the 200-meter isobath. While it is
true that a number of South and Central American States have added to their continental shelf
claims, claims to the “cpicontinental sea™ (i.e., the volume of the waters superincumbent upon
their continental shelves) off their coasts, and to the superambicent air above that “sea,” this type
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of claim is still asserled (albeit spuriously, ef. Continental Shelf Convention, art. 3) in terms of
the international law regime of the continental shelf. Thus, this type of claim is distinguishable
from the CEP type. So far the six “CEP countries” (including Argentina) have not been
successful in persuading other Lalin American States to assert specifically CEP claims to adjacent
seas, nor has the Organjzation of American States adopled this position as that of the collectivity
of Western Hemisphere nations. Indeed it has not as a body, recognized as valid state claims to
epicontinental seas. Thus, for example, at the Inter-American Specialized Conference on
“Conservation of Natural Resources: the Continental Shelf and Marine Waters,” Ciudad Trujillo,
Dominican Republic, 15-28 March 1956 (see the Final Act of the Conference Organization of
American States Conferences & Organizations Series, No. 50, Doc. No. 34.1-E-5514 (1956)) the
CEP states werc unable to gain the Conference’s agreement to the “bioma’ and “eco-system”
theories, or to declare that cither the waters above a continental shelf region, or waters extending
from the shores of a coastal state for some distance such as 200 sea miles, appertain to the coastal
state cither on the basis of the continental shelf doctrine or on some other theory. The
Conference obscrved (in Resolution 1 of the Conference, the “Resolution of Ciudad Trujillo,”
Final Act supra at 13-14) that:

2. Agreement does not exist among the stales here represented with respect o the

juridical regime of the waters which cover the said submarine areas.

6. Agreement docs not cxist among the states represented at this Conlerence either with
respeet to the nature and scope of the special interest of the coastal state, or as to how the
cconomic and social faclors which such state or other interested states may invoke should
be taken into account in evaluating the purpose of conservation programs.

Therefore, this Conference does not express an opinion concerning the positions of the
various participating states on the matters on which agreement has not been reached . . .,

FFor the views of inter-American legal experls, see Inter-American Council of Jurists,
“Resolntion X111, Principles of Mexico City on the Juridical Regime of the Sea. % Conservation of
the Living Resources of the High Seas,” Final Act of the Third Meeting 37 (English CIJ-29)
(1956). Note should be taken of Dr. Garcia Amador’s comments (as the representative of Cuba)
on the “Principle of Mexico City” at the Geneva Conference on the Law of the Sea, 1958: “As to
the Principles of Mexico Cily, the validity of that document should be considered in the light of
the resolution unanimously adopted by the Inter-American Specialized Conference held in
Ciudad Trujillo in 1956.” 3 U.N. Conf. of the Law of the Sea, Geneva 1958, Official Records 37,
U.N. Doc. AfConf. 13]39(1958).

For the 1956 Resolution of Cindad Trujillo to which Dr. Garcia Amador is referring, see supra
this note. For comments of governments, see id. 50-59: Inter-American Juridical Commitice,
Opinion on the Breadth of the Territorial Sea 24-42, OEA[Ser. 1/V1.2 (English C1J-80) (19606).

For the U.S. point of view, see U.S. Department of State, Santiago Negotiations on Fishery
Conscrvation Problems 1-15, 19-20, 26-30, 36-41, 50-58, 59-66 (1955) [hercinafter cited as
Santiago Negotiations]. For the CEP countrics® position and their crilicicm of the U.S. point of
view, see id. 30-35, 41-44, 45-50.

Be that as it may, on 8 May 1970, Argentina, Brazil, Costa Rica, Ecuador, El Salvador,
Nicaragua, Panama, Peru, and Uruguay participated in the Declaration of Montevideo on the Law
of the Sea whereby the above-named stales announced:

That in declarations, resolutions and treaties especially inter-American, as well as in
multilateral declarations and agreements reached among Latin American states, juridical
principles have been conscerated which justify the right of states to extend their
sovereignty and jurisdiction to the extent necessary in order to conserve, develop and
exploit the natural resources of the maritime zone adjacent to their coasts, its scabed and
subsoil;

That, in accordance to said juridical principles, the signatory stales have extended. because
of their special circumstances their sovereignly or their exclusive jurisdictional rights over
the maritime zone adjacent lo their coasts, ils scabed and subsoil, to a distance of 200
maritime miles, measured from the bascline of the territorial sea.
21. The southern portion of the Peru Current is sometimes called the Chile Current. With
due deference to the countrics concerned, this current will be called the “I[lumboldt Current”
throughout this article.
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22, See, supra, note 20.

23. I)ccﬁlara(ion on the Maritime Zone, Preamble, § 1, See MacChesney 266.

24, I1d. 3 3.

25. At the 1958 Geneva Conference, Mr. Ulloa Sotomayor insisted, however, that the
Declaration of Santiago was ol a “defensive character, and its sole object was the conservation of
the living resources of the sca for the benefit of the populations of [ the CEP] countries.” 3 U.N,
Conf. Off. Rec. 7, U.N. Doc. A|CONF. 13]39 (1958). Sce also the restricted interpretation given
by the representative of Chile at the 12th Mecting of the Firstl Committee to the word
“sovereignty™ in the conlext of the claims made in the fulfillment of the Santiago Declaration, 3
U.N. Conf. Off. Rec. 33, U.N. Doc. AJCONF.13/39 (1958); the limited juridical scope intended
for the elaims to maritime 7ones in the declaralion as enunciated by Peru’s representative at the
5th Meeting of the Third Comnittee, 5 U.N. Conf. Off. Rec. 5-7, U.N, Doc. A|CONF.13}41
(1958): the assertion by the Eeuadorian representative at the 9th Meeting of the Third Committee
that the Santiago Declaration was a “common policy for the conservation, development and
rational exploitation of those resources and | the] joint machinery for the regulation of fishing in
the areas in question,” 5 U.N. Conf. Off. Rec. 18, U.N. Doc. AJCONF. 13/41 (1958); and the
expressions employed by the latier representative at the 12th Meeting of the Third Committee. 3
U.N. Conf. Off. Ree. 61-062, U.N. Doc. AJCONF.13/39 (1958). These CEP assertions of
self-denial may be contrasted with the latest (as of the time of this wriling, 17 February 1969)
application of violent force by the Peruvian Navy against three American luna boats on 14
February 1969, see, e.g., The New York Times, 15 February 1969, p. 1:1 and at 2:1, See
generally Garcia Amador 73-79.

26. Declaration on the Maritime Zone, art. 11, see MacChesney 260.

27. Id, arl. 1V,

28, I, art. V.

29, 11 U.N. GAOR, 6th Comm. 31, U.N. Doc. AIC.6]SR.486 (1956).

30. See also, e.g., Cisneros, 58-00; Santiago Negotiations 30-33, and note especially the
statement:

This is, in short, the concept ol biological unity from which is derived, in the
seientifie field, the preferential right of coastal countries. According to this concept, the
human population of the coast forms part of the biological chain which originates in the
adjoining sea, and which extends from the microscopic vegetable and animal life
(fitoplanklon and zooplankton) to the higher mammals, among which we count man. Id.
39,

31. United States, “Comments on the Proposals of Chile, Ecuador and Peru,” Santiage
Negotiations 37.

32. See Speech of Legal Adviser to Department of State Stephenson.

33. See W. Butler, The Soviet Union and the Law of the Sea, 116533 (1971); and W. Butler,
The Law of Soviet Territorial Waters 19-25 (1967).

3. Arclic Walers Pollution Prevention Act, 18-19 Eliz. 2, ¢. 47 (Can. 1970). Royal Assent
given 26 June 1970. This act has not yet been proclaimed as having come inlo foree, see id. § 28,
See also The New York Times, 9 April 1970, p. 13:6-8;id. 10 April 1970, p. 13:3-4;id. 16 April
1970, p. 6:1-2; id. 20 April 1970, p. 38:2 (Editorial); id. 26 April 1970, 3 4 (Week in Review) p.
3:5-8.

35. Sce, supra, § 111 A for a discussion of these Latin American claims. :

36. For a clear cnunciation of the validity of the distinction rclied upon here, see McDougal
& Burke, The Public Order of the Oceans 518-19 (1962).

37. See, e.g., Bilder, “The Canadian Arctic Waters Pollution Prevention Act: New Stresses
on the Law of the Sea.” 69 Mich. L. Rev. 1 (1970). [hercinafter cited as “Bilder”]

38. For this appellation of creeping jurisdiction see Henkin, “The Continental Shelf,” The
Law of the Sea: National Policy Recommendations 171, 175-76 (Proccedings of the 4th Annual
Conference of the Law of the Sea Institute, 23- 26 June 1969, University of Rhode Island, 1969).

39. Bilder, supra note 37, at 30.

40. House of Commons Debales 6027 (17 April 1970). But see R. v. Tootalik E4-321, 71
W.W.R. (n.s.) 435 (Northwest Territorial Court 1970) rev’d on other grounds, 74 W.W.R. 740.
Noted in Green, “Canada and Arctic Sovereignty,” 48 Can. B. Rev. 740, 755-56, 773 (1970). .Sce
also Auburn, “International Law—Sea Ice—Jurisdiction,” id. at 776-82.

41. This writer, for one, is most resistant to the uncivilized notion that self-preservation may
justify making Jawful that which would otherwise be unlawful. Professor Bricrly was correct
when he said, citing the cannibalism case of R.V. Dudley and Stephens, 14 Q.B.D. 273 (1884) in
support of his argument:
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The truth is that self-preservation in the case of a state as of an individual is not a legal
right but an instinct; and even if it may often happen that the instinct prevails over the
legal duty not to do violence to others, international law ought not to admit that it is
lawful that it should do so.
Brierly 405. For clarity, and because of the important moral issues outlined by Brierly in the
passage just quoied, it is necessary to distinguish between sclf-preservation on the one hand and
self-help on the other. See McDougal & Feliciano, Law and Minimum World Public Order 213 n.
204 (1961) for a critique of the “subsumption of disparate things under a common rubric.”

42, 2 Moore. Digest of International Law 409-14 (1906) [hereinafter cited as Moore]. See
also Jennings, “The Caroline and McLeod Cases,” 32 Am. J. Intl L. 82 (1938). Hall characterizes
the quoted formula as “perhaps expressed in somewhat too emphatic language . . . bul perfectly
proper in essence.” See Hall, A Treatise on International Law 324 (8th ed. A. Higgins, 1924).
[hereinafter cited as “Hall”] For reasons slated in the preceding foolnole, Oppenheim-
Lauterpacht’s characterization of the case of The Caroline as “‘self-prescrvation™ is respectfully
disagreed with. See 1 Oppenheim 301. For a rcasoned justification of the use of the term
“self-defense” to describe the coercive protective measures open to the British Government in the
Torrey Canyon casualty, see Utlon, “Protective Measures and the “T'orrey Canyon™ 9 B.C. Ind. &
Com. L. Rev. 613, 623 (1968). This writer, however, prefers the term “self-help™ lo indicatle
justifiable action in oil disasters of the typc under discussion.

43. Goldie, Book Review, 1 J. Maritime I.. & Com. 155, 158 (1969).

44. [1969] T.C.J. 3. See for a general discussion of this complex issue and of the different
positions taken by the members of the Court on it, Goldie, “The North Sea Continental Shelf
Cases—A Ray of Hope for the International Court?” 16 N.Y.L. Forum 325, 336-59 (1970).

45. Done 12 May 1954, [1961] 3 U.S.T. 2989, T.LA.S. No. 4900, 327 UN.T.S. 3
[hereinafter cited as the International Pollution Convention] (entered into force 26 July 1958).

40, Adopted 11 April 1962, [1966] 2 U.S.T. 1523, T.LA.S. No. 6109 (entered into force as
to amendments to arts. 1-10, 16 and 18, 18 May 1969 and as to arl. 14, on 28 June 1967)
[hereinafter cited as “Pollution Amendments”]. Further amendments were made in 1969,
Amendments to the International Convention for the Prevention of Pollution of the Sea by 0il,
1954 (as amended), annexed to IMCO Ass. Res. A. 175 (VI) adopted 21 October 1969. See Two
Conventions and Amendments Relsting to Pollution of the Sea by Qil (Message from the
President, May 20, 1970), 91st Cong., 2d Sess., at 29-32. See also 62 Dept. State Bull. 756-57,
758-59 (15 June 1970).

47. See Annex A to the International Pollution Convention replaced by § 14 of the
Pollution Amendments.

48. See the four exceptions listed in art. 2, para. 1 of the Pollution Amendment, supra note
46.

49. See art. 2 of the International Pollution Convenlion, supra note 29, as replaced by § 2 of
the Pollution Amendments, supra note 30.

50. Done 29 November 1969, 9 Int’l Legal Materials 25 [1969] [hereinafter cited as the
Public Law Convention].

51. Done 29 November 1969, 9 Intl Legal Materials 45 [1969] [hereinafter cited as the
“Private Law Convention.”]

52. 9 Int’l Legal Materials 05

53. 9 Int’l Legal Materials 66.

54. 9 Int’l Legal Materials 67.

55. Public Law Convention art. 1, para. 1, supra note 34.

56. Id. para. 2.

57. Id. art. 3, art. 4 provides for the list of experts contemplated in art. 3.

58. Id. art. 5, para. 1. Paragraphs 2 and 3 set out the limits of state aclion.

59. Art. 7 saves all existing rights “except as specifically provided” in the Convention. Id.
The question is, therefore, whether the express limitation of the Public Law Convention and the
express provisions in arts. 3, 5, and 6 limit, or enlarge, the rights of coastal states.

60. Supra note 50.

61. The trcaty among Belgium, Denmark, France, the Federal Republic of Germany, the
Netherlands, Norway, Sweden, and the United Kingdom, the Agreement for Co-operation in
Dealing with Pollution of the North Sea by Oil, done 9 June 1969, {1969] U.K.T.S. No. 78
(Cmnd 4205) (entered into force 9 August 1969), formulates some of the amenities of good
neighborliness in this context.

62. Public Law Convention, supre note 50, at 469.
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63. This position has recently been affirmed by the United Nations General Assembly in
paragraph 13 of the Declaration of Principles Governing the Sea-Bed and the Occan Floor, and
the Subsoil Thereof, Beyond the Limits of National Jurisdiction, G.A. Res. 2749, 25 U.N.
GAOR—(1970) which rcads:

Nothing herein shall affect

(b) The rights of coastal States with respect to measures to prevent, mitigate or
climinale grave and imminent danger to the coast line or related interests from pollution
or threat thercof resulting from, or from other hazardous oceurrences caused by, any
activitics in the area, subject to the international regime to be established.

64. Professor Joseph Kunz cogently argues that “the long-established principle of the
freedom of the high scas™ is a norm juris cogentis of general customary international law, see
Kunz, “Continental Shelf and International Law: Confusion and Abuse,” 50 Am. J. Int’l L. 828,
844-45, 853 (1956).

65. Quoted from Hall 185.

60. Id.

67. See, e.g. supra, notc 04 and the theory therein cited.

08. These were Gentilis, Welwood, Burrows, and Sclden, of whom the last is the best
known. Genlilis’ defense was cqually of Spanish and English claims. Sclden is famous for his
book Mare Clausum, the prinling of which was commissioned by Charles I as a counterblast to
Grotius’ Mare Liberum. See 1 Oppenheim, International Law 585 (8th ed. Lauterpacht 1955).

69. For a discussion of this buill-in tragic situalion whereby cach is forced, by his immediate
dilemma, to work against his own long-term advantage, see Hardin, “The Tragedy of the
Commons,” The Environmental Handbook 31, 36-38 (G. DeBell ed. 1970).

70. See Devisscher, Theory and Reality in Public International Law 162 (rev. ed. Corbett
transl. 1968) for an incisive and realistic, if possibly pessimistic, discussion of this point.
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