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WHAT IS INNOCENT PASSAGE?

Peter 3. Walker

INTRODUCTION

Although international  law  text
writers, as well as the delegates to the
conlerences Jor the codilication of in-
ternational law, are in general agreement
that forcign ships may pass freely
through the Lerrilorial walers of a state,
unanimity is lacking as to the specific
rules which apply. For example, in May
and June 1907, a major issue in the
Arab-lsraeli war was the matter of inno-
cent passage of Israeli and Isracli-hound
ships through the Gulf of Aqaba. In
August 1907 the Soviet Union denied
the right of innocent passage -through
the Vilkitshy Straits to two U.S. Coast
Guard icebreakers.

It is the purpose of this paper to
eaplore the origins, status, and recent
developments in the international law of
innocent passage of ships through the
Lerritorial seas of foreign countries. It is
a timely subject, as the two incidents
cited above attest. In view of the
modern trend among many countries in
the world to claim increasingly wide
territorial scas, innocent passage is tak-
ing on growing importance in the mari-
lime intcrcourse of nations. With the
background of the current international
law of innocent passage established, this
paper will then analyze the conflicting
national claims in the Gulf of Aqaba
and Vilkitsky Straits incidents to deter-
mine whether the current concepls re-
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main valid or whether new usage is
developing, which usage may in time be
accepled as customary international
law.

I-FREEDOM OF THE SEAS

The concept that the scas should be
open to the frec use of all peoples is
hardly a new one. From ancient Roman
times on, such an idea has been pro-
claimed. Practice, however, has varied
considerably from the theory, and for
the last 400 years mankind has been
attempting to reconcile the compeling
interests of states into a workable set of
customs and rules.

The Middle Ages saw the develop-
ment of the laws of Oleron and the
Consolato del Mare. Although these
codes restated the commonality of
rights under a law of the sea, individual
states adopted a position that continual
use gave them rights over particular sea
areas. Thus the Adriatic was claimed by
Venice, the Ligurian Sea by Genoa, and
the four surrounding seas by England.

The problem of sovereignty over the
seas, however, did not arise until 1455
when Pope Nicholas V granted Portugal
exclusive rights of navigation, fishing,
and trading in the African waters be-
yond Capes Boyador and Non. On
Columbus’ return from his first New
World voyage, the Portuguese king
maintained that his discovery was in
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Portuguese waters. Ferdinand and lsa-
bella appealed to Pope Alexander VI,
who granted to Spain rights in western
oceans similar to those already held by
Portugal. While the papal division of the
world’s oceans between Spain and Por-
tugal was disputed, those two nations
finally agrced that the dividing line
should be 340 leagues west of the Cape
Verde Islands and should circle the
globe.

It appears that this partition went
unchallenged by most European coun-
tries, with the noteworthy exception of
France whose Francis I championed the
free use of the seas for French mariners.

Maritime practices during the 16th
century ranged from exploration and
trade--with the claims of competing
countries to exclusive enjoyment of
portions of the seas somelimes ob-
served--lo outright piracy. Elizabeth T of
England ordained that “The use of the
sea and air is common to all; neither can
any title to the ocean belong to any
people or private man, forasmuch as
neither nature nor regard to the public
use permitteth any possession there-
of.” [Having the greater maritime
power to bring to bear, England’s use of
the seas was more readily enforceable
than France’s. Drake’s Caribbean vic-
tories in 1586 effcctively terminated
Spanish hopes for an exclusive use of
western seas, although Spain did cling to
her claims to exclusive trade rights with
her colonies and exclusive navigation of
colonial waters. Although England and
France attempted by ireaty to acquire
trade concessions, they never did
acknowledge that Spain had the power
to bar ships of other nations from
American waters.?

Simultaneous with England’s termi-
nation of Spanish exclusivity in western
oceans, the Netherlands was attempting
to destroy Portugal’s monopoly in the
cast. In supporl of Dutch claims to
trade in the East Indies, Ilugo Grotius,
in 1005, wrote a learned treatisc on the

law of prize. Onc chapler was published
separately under the title Mare Liberum
in 1609, In this brief work Grotius
made the first formal statement of
freedom of the seas as a general prin-
ciple of international law.® Grotius’
basic premise was that “every nalion is
free Lo travel to every other nation, and
to trade with it,” which he amplified
with the observation, “nature has made
neither sun nor air nor waves private
properly; they are public gifts. .. the
sea is common to all, beeause it is so
limitless that it cannot become a posses-
sion of any one, and because it is
adapted for the use of all. ...

These views were soon contested by
the British who claimed and enloreed
exclusive fishing rights in “British Seas.”
Supporling such claims were jurists Wil-
liam Welwood and John Selden. Wel-
wood saw the intimacy of the land with
its adjacent sca as requiring national
retention of the sea and its use for the
benefit of the people. Selden amplified
on Welwood’s work and validly noted
that nothing in the nature of the seas
prevented either their approprialion or
claims Lo sovereign rights therein.® Thus
is presented the origin of a conllicl in
the interests of nations which exists to
this day: the interests in the free use of
the world’s oceans which all nations
share versus the individual interest of a
slate in protecling its security as well as
economic marine resources by exercis-
ing sovereignty and, therchy, exclusive
control over a belt of water adjacent Lo
its shores.

An accommodation belween such
compeling positions was atlempted in
1702 by Cornelius van Bynkershock, a
judge of the Supreme Court of Appeal
of Ilolland, who asserted that “the
dominion of the land ends where the
power of arms ends,” or, “so far as
cannon balls are projected.”™® The can-
non shot distance was specificd al one
sca league by Galiani, an Ilalian jurist, in
1782, The following year Secretary of



State Jefferson noted in diplomatic
correspondence Lhat the limit which had
gained recognilion among nalions was
the maximum range of a cannon ball.
Therealter the United States recognized
the sea league, or “three geographical
miles™ as the extent of ils terrilorial sea.
Such limil was also recognized by Greatl
Britain, although her carly 19th century
“hovering acts” (which authorized her
to arrest ships outside her territorial
waters, on the high seas, on suspicion of
smuggling) ran counter Lo such position.
By the late 19th century the hovering
acls had been done away with, and
Britain  unqualifiedly  accepted  the
S-mile limit of her Lerritorial sovercignty
in the marginal sca.”

Irom the time of Grotius into the
present century, the [ree use of the seas
by ships of all countries has developed
into an internationally accepted legal
principle. Concomitant with that prin-
ciple, and developing as a matler of
cuslomary practice, is the right of ships
lo pass through the Lerritorial waters of
foreign countries without interlcrence
by, or subjection to the jurisdiction of,
the littoral state. Although the concept
of innocent passage is universally ac-
cepled as an abstract principle, the
practice of states has not been uniform,
and disagreements exist today on its
implementation.

Efforls Lo codily internalional law
began in the 19th century in various
fields, but it was not until the 1920,
under the dircetion of the League of
Nations, that an effort was made to
codily the Law of the Sea in time of
peace, The Conference for the Codilica-
tion of International Law, held at The
Hague in 1930, culminated several years
of scholarly preparation. Although a
reasonable degree of agreement  was
reached on other matlers, including
innocent passage, adoption of a conven-
tion failed because the delegates were
unable to agree on an internationally
aceeptable width of the pations’ terri-
Lorial seas.®
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The 1958 Geneva Conference on the
Law of the Sca, however, profiling from
the expericnee of the 1930 Codification
Conference, did reach sufficient accord
to adopt four conventions, including a
Convention on the Territorial Sea and
Contliguous Zone. It still failed to reach
agreement on a standard width (or the
territorial sea, as did its suceessor con-
ference in 1960.

From these inlernational conlerences
for the codification of international law
one particular trend is apparent: a grow-
ing number of nations are claiming
territorial walers greater in breadth than
3 miles. A U.S. proposal at the 1960
Hague Conference which would have
established a O-mile limit to territorial
walers with an additional G-mile con-
tiguous zone for ecnforcement of fishing
and other laws failed of adoplion hy
one vote.” Most of the new, so-called
“emerging nations” have proclaimed
their territorial waters Lo be 12 miles
wide.!®

How does this alfect the maritime
nations of the world? Cannot their ships
still transit territorial waters of foreign
nations in innocent passage? As will be
demonstrated in later chapters, a nalion
may deny innocent passage lo forcign
ships under certain circumstances. The
maritime nations, and especially their
shipowners and shippers of cargo, would
prefer to sail entirely on the high seas
where ships have an absolute right of
passage than to rely on innocent passage
through territorial waters where the
littoral state may, they [ear, act caprici-
ously in denying innocent passage. With
many nations now claiming territorial
waters out to a limit of 12 miles (or
more), the area of the high seas available
to such unrestricled, unqualified pas-
sage--near the shelter and navigational
reflerence points of land--has been signi-
ficantly reduced. It is for Lhis reason
that the attributes of innocent passage
have become increasingly important to
the maritime world.
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II-NATURE AND ATTRIBUTES
OF INNOCENT PASSAGE

The nature of innocent passage (ab-
solute or qualificd right) is dependent
upon the legal status of the waters
which border the maritime states. His-
torically, there has been disagrecment
on such matters. Relying on the Roman
and Grotian concepts that the scas are
incapable of appropriation by anyone or
any nation, one school postulated that
all of the oceans constitute the high seas
and that the littoral states had only
limited claims in their marginal waters.
The opposing school held that the mar-
ginal waters were as much property ol

the littoral states as their land territory,
fully subject to their sovereigntly (i.c.,
exclusive power Lo control and regu-
late).! International law developments
of the 20th century, however, have
resolved such conllicl. The discussions
al the 1930 Codification Conlerence,
the work of the International Law
Commission preparatory to the 1958
Geneva Conference on the Law of the
Sea, as well as the latter Conlerence
itself, produced a statement expressive
of customary inlernational law, which
is embodied in article 1 of the Conven-
tion on the Territorial Sea and the
Contiguous Zone: “Article 1. 1. The
sovereignly of a Stale exlends, beyond
its land territory and its internal waters,
to a belt of sea adjacent Lo ils coast,
described as the territorial sea. 2, This
sovereignty is exercised subject lo the
provisions of these articles and to other
rules of international law.™

IL is thus apparent that the sovereign
rights of a coaslal state in its marginal
waters are not absolute. They are sub-
ject to limitalions imposed by the com-
munily of nations by means of interna-
tional law. One of Lhese is innocent
passage, which can be characterized as a
qualification of the coastal state’s juris-
diction and sovereignty in its territorial
walers. Although the drall articles
(“Harvard Rescarch™) presented to the

1930 Codification Conference did not
characterize innocent passage as a right,
the accompanying commentary did,’?
and the draft articles produced by the
Conference specilied innocent passage
as a right.® The 1958 Conference made
clear in its discussions and in the Con-
vention on the Territorial Sea and Con-
tiguous Zone that it was indeed a right
enjoyed by ships. Articles 14 through
23 in scction il of the 1958 Conven-
tion represenled the agreement of the
1958 Conference as to the criteria of
innocent passage.

To determine the specific legal atlri-
butes of innocent passage, the balanee
of this chapter will examine the provi-
sions of the 1958 Convention and the
legislative intent behind  them. While
this Convention may be considered as a
recent authoritative stalement of inter-
national law, some shorlcomings must
be borne in mind. The provisions of the
1958 Convention on the Territorial Sca
and Contiguous Zone do nol necessarily
reslale customary inlernational law.
Neither the International Law Commis-
gion, which draflted a proposed conven-
tion, nor the Conference atlempled a
mere restatement of exisling custom,
but rather undertook Lo codily a set of
realistic rules for the regulation of inter-
national intercourse in the terrilorial
scas and the conliguous zone. The Con-
vention does, of course, embody some
rules of customary international law,
and to the extent that it does it is
binding upon all states whether they be
parties to the Convention or not. Those
provisions which do not represent prior
international law are bhinding only upon
the parties to the Convention (until
those provisions receive such general
acceplance among Lhe stales ol the
world as to achieve the slatus of cus-
tomary inlernational law).

Another shortcoming of the Conven-
tion is that it fails to cover several
situations of imporlance such as Lhe
width of the territorial sca, whether
warships have an unlimited right of



innocent passage, and a provision spe-
cifically applying to multinational hays
such as the Gull of Aqaba.

Rights of Ships. Basically, ships of all
slates may exercise the right of innocent
passage through the territorial scas of
foreign states. Such a provision was
included in the International Law Com-
mission’s dralt articles which were sub-
milted to the Conference for considera-
tion, The original proposai was adopted
as article 14, paragraph 1, with only onc
change.® The words “whether coastal or
nol”™ were added to deseribe further “all
stales.™ This action emphasized that
innocent passage was a right accorded to
ships, rather than one which depended
upon Lhe reciprocity between coastal
slales.

In the debates of the Conlerence,
concern arose over Lhe transit of fishing
hoats and warships in innocent passage.
In question was nol whether such ves-
sels had the right of innocent passage,
but rather the conditions surrounding
such passage and the restrictions which
the coastal slale might place on it.

Having slated the general principle of
the right of innocent passage, the Con-
venlion goces on to define “passage” in
article 14, paragraph 2, as “navigation
through the territorial sca for the pur-
pose either of traversing that sea with-
out entering internal waters, or of pro-
ceeding to internal waters, or of making
for the high seas from internal waters.”
|Emphasis added.] Such action rejects
an carlier view that the aims of a foreign
vessel transiting the territorial sea for
the purpose of entering internal waters
are inconsistant with the basis of the
right of innocent passage because, it was
argucd, the status of thal vessel was
deemed assimilated to that of a ship in
port where the jurisdiction of the coast-
al state is subject to no restriction.®

The exlension of innocent passage to
a ship transiting the Lerrilorial sea after
leaving internal waters is indicative of
development in inlernational law. Al-
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though the HNarvard Research in Interna-
tional Law, which dralted articles of the
law of the sea for presentation to the
1930 [lague Codification Conference,
had rejected the concept that vessels
entering or lcavmg a porl of the coastal
state could be in innocent passage,”® the
Codilication Conference finally adopted
the same provision as the 1958 Con-
ference.'®

Thus the basic criterion for innocent
passage is movement, and to this extent
arlicle M(..’.) reflects customary interna-
tional law.'* The delegates to the Con-
ference were in agreement with the
long-cstablished principles that anchor-
ing or “hovering” in the territorial sea
broke innocent passage and subjecled a
ship to the jurisdiction of the coastal
state.!? A specific provmon to that

elfect was introduced in the Conference
but was rejected as unnecessary. The

exception to the rule that stopping and
anchoring, except as incidental to or-
dinary navigation, will break innocent
passage is that of force majeure, s
embodied in article 14, paragraph 3.!
The humanitarian principle that a ship
in distress from a force majeure may
enter f{oreign territorial waters and
anchor or may put into port with
complete immunity from local jurisdic-
tion has bcen long recognized in interna-
tional law.**

The most extended discussions at the
Conference related to the problem
which is basic to all considerations of
innocent passage in its relationship to
freedom of the seas: the proper balance
between the security interests of the.
coastal state and the overseas ‘states’
need o navigate through terrilorial seas
without undue impediment. Such de-
bates centered around the Convention
provisions which defined “innocent™
and those which spelled out the rights
and duties of the coastal states.

Article 14, paragraph 4, [irst sen-
tence, provides the basic definition:
“Passage is innocent so long as it is not
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prejudicial to the peace, good order or
sccurity of the coastal State.” The
article which the International Law
Commission originally proposed had
read: “Passage is innocent so long as a
ship does not use the territorial sca for
commilting any acls prejudicial to the
security of the coastal State or contrary
to the present rules or to other rules of
international law.”'® The proposed
amendments to this original provision as
well as the ensuing debates are enlight-
ening as to the legislative intent behind
the adopted provision.

An amendment proposed by India
would have added the words “peace,
good order or” prior to “the securitly,”
since coaslal states had grealer interests
than mercly security, which the United
States characterized as comprehending
only military sccurity.!® Such addi-
tional interests include control of im-
porls, exporls, customs and immigra-
tion, navigalion, and crime.

Romania introduced an amendment
which, had it been adopted, would have
provided that “Passage is innocent as
long as it is for the normal course of the
ship....” [emphasis supplied], ex-
pressing the view that departure from
such a course was sufficient reason for
the coastal slate to exercise control. Of
particular concern to Romania was the
preservalion of economic (fishing) inter-
ests against the “practice of some fish-
ing vessels of putting nets down illegull¥
while traversing the territorial sca.”
Against this proposal the argument was
raised by several countries that there
was no such thing as a “normal” course
for a ship, since its exact course was
determined by variable faclors, includ-
ing weather, loading conditions, and
deslination.

The United Kingdom expressed what
appeared to be the majority view, that
the test of innocence of passage was not
the passage itself, but rather the manner
in which that passage was carried out.
The debates centered on whether par-
ticular proposed language adequatcly

conveyed this idea or, instead, per-
mitted the coastal state Lo claim arbi-
trarily that the fact of passage was
prejudicial to its interests. The Chilean
delegate’s view was that the language
finally adopted created a presumplion
of innocence.'® In any event, the deter-
mination of such issue initially rests
with the coastal slate. 1L is in the best
position Lo judge the question of preju-
dice to its “peace, good order and
security.” Salcguards against a capri-
cious claim include the reciprocal actlion
that other coastal states may take as
well as world public opinion.

The second senlence of article 14,
paragraph 4, provides that “[innocent]
passage shall take place in conformity
with these articles and with other rules
of international law.” The reason for
the split of the International Law Com-
mission’s originally proposed single sen-
tence into Lwo separate senlences was Lo
deal with two separate issues: the condi-
tions which had to bhe [fulfilled for
innocent passage; and Lhe extent of
jurisdiction of the coastal state. A fur-
ther assurance was desired that a viola-
tion of a rule of international law (such
as the requirement for smokeless (uel)
which did not prejudice the sccurity of
the coastal state could not be made the
ground for denial of innocent pas-
sage.!® Thercfore, Lhe innocence of
passage is not determined by the ship’s
compliance with all applicable provi-
sions of international law.

A further concern of the Conference
was to insure that fishing boats be
permitted innocent passage, but that the
coastal state be empowered Lo prohibit
fishing by a ship purporling to pass
innocently through the territorial sea.
Proposals for a specilic patagraph cover-
ing fishing vessels were offered. One
which would have required that fishing
gear be “stowed away™ was criticized as
placing a burden on [fishing vessels
which was not required by all coun-
tries.2? Further, “stowed away™ is am-
biguous in that it does nol specily



where or how gear is Lo be stowed, and
a ship may not have time, before enter-
ing Lerritorial waters, lo do more than
bring its gear aboard.

The United States and United King-
dom felt that a specific provision on
fishing vessels was superfluous, since a
ship illegally fishing in territorial waters
could not be in innocent passage. The
provision adopted article 14, paragraph
5, condilions the innocence of passage
of fishing vessels upon their observance
of “such laws as the coastal state may
make and publish in order to prevent
these vessels from (ishing in the terri-
torial sea.”

The final parageaph of arlicle 14 was
an embodiment of the prevailing views
on submarines, as reflected in the 1930
Codification Conference: in order to be
in innocent passage, “submarines are
required to navigate on the surface and
to show their flag.”?! In such manner,
submarines can give cvidence of the
innocence of passage and not constitute
a danger to other ships in the territorial
sca by procceding bencath the surlace
where they cannot readily be scen. It is
significant to note the position of this
paragraph among the “Rules Applicable
To Al Ships,” so that all submarines,
both civilian and warships, are included.

Duties of Ships. Where rights exist in
favor of a party, there exist also com-
mensurate duties, and innocent passage
is no exception. Artlicle 17 restates
preexisling international law in requir-
ing ships in innocent passage to comply
with the laws and regulations enacted
by the coastal state.?? The balancing of
interests between ship and coastal state
is found in the provision that “the laws
and regulations cnacted by the coastal
slate [be] in conformity with Lhese
articles and other rules of international
law.” Thus this arlicle would not recog-
nize a duty on ships in innocent passage
to comply with a law which denied
innocent  passage in contravenlion of
international law. Lest coastal states be
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tempted Lo require, by law or regula-
Lion, levies of dulies Lo be paid by ships
in innocenl passage, article 18, para-
graph 1, specifies that “no charge may
be levied upon foreign ships by reason
only of their passage through the terri-
torial sea.” Paragraph 2 recognizes the
inherent right of a coastal state to make
charge, without discrimination, for ser-
vices actually rendered (such as pilotage,
towing, et cetera).

Rights of States. The rights of coastal
states with respect to ships in innocent
passage are sct forth in article 16 of the
Convention.2? The (lirst Lwo parageaphs,
which recognize a state’s power to “take
the necessary sleps in its Lerritorial sea
to prevenl passage which is not inno-
cent” and to deal with ships proceeding
to internal waters did not engender
controversy at the conference.

Paragraphs 3 and 4, however, re-
vealed differences of opinion of what
the law should be with respect o a
state’s suspension of innocent passage in
territorial waters, gencrally, and in
straits, in particular.

The principal international legal pre-
cedent for discussion of these points is
the decision of the International Court
of Justice in the Corfu Channel case.??
The facts of the controversy were as
follows: on 22 October 1946, the Brit-
ish destroyers Saumarez and Volage, in
company with two cruisers, left the port
of Corfu and proceeded northward
through a channel in the North Corfu
Strait. Saumarez struck a mine, sustain-
ing heavy damage and personnel casual-
ties. While assisting Saumarez, Volage
likewise struck a mine. On 13 November
1946 the British found a moored mine-
field in Albanian territorial walers,
where its two ships had been damaged,
and swept it. Earlier, in May 1946, two
British cruisers had traversed the strait,
and Albanian guns had fired upon them.

The legal issues presented were
whether warships could transit the strait
lying in Albanian territorial waters in
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innocent passage without the permission
of Albania, whether the fact of their
passage prejudiced Albania’s security,
what duties were incumbent upon Al-
bania to give notice of the navigational
hazard (although Albania disclaimed
any knowledge of the mining or per-
petrator thercof, the Court found con-
structive knowledge), and whether the
United Kingdom violated Albania’s
sovercignty by resorting to sclf-help in
clearing the minefield without Albania’s
permission.

Albania contended that the North
Corfu Channel did not belong to the
class of international maritime channels
through which a right of passage ex-
isted, since it was a route of secondary
importance and nol even a nccessary
route between two portions of the high
seas.

The Court held that the determina-
tive factor was the strait’s geographical
situation as connecling two portions of
the high scas and the fact of its use for
international navigation. It specifically
rejected the contention that the strait
must be a necessary route between two
portions of the high scas to establish an
international right of passage. After
noting the considerable use which had
been made of the channel, the court
decided that the “North Corfu Channel
should be considered as falling under
the category of international maritime
thoroughfares, through which passage
cannot be prohibited in time of peace
by a coastal state.”?®

Albania contended further that the
destroyers’ passage on 22 October 1940
was not innocent and therefore violated
Albanian sovercignly. In support Al-
bania argued, inter alia, that the passage
took place nol for ordinary navigation
but in a political mission. Evidence from
the United Kingdom had showed that
one of the purposes of the passage was
to test Albania’s attitude (Albania had
{ired on passing British warships on 15
May 1940); ensuing diplomatic corre-
spondence had revealed Albania’s view

that warships might not transit her
territorial sea without prior notification.
The Court therelore analyzed the man-
ner in which the passage was performed.
The ships® guns had been placed in their
normal stowage position. Personnel,
however, were at action stations. I'ind-
ing that the latter precaution was rea-
sonable, the Courl held that the United
Kingdom did not violate Albania’s
sovereignty by sending  her ships
through Albanian territorial walers on
22 October 1946.26

The Court found, however, that the
United Kingdom’s “self-help” of sweep-
ing the mineflield on 13 November 1946
against the expressed will of the Albani-
an Government could not be justified.
This show of force by a number of
warships, which remained in Albanian
territorial waters for some time, could
not constitule innocent passage and
therefore violated Albanian sovereignty.
No payment of damages was required of
the United Kingdom, however.

Conversely, the Courl Tound Albania
liable in damages to the United King-
dom for breach of its coaslal state’s
duty to warn of a known navigational
hazard.

The Courl held that warships might
enjoy the right of innocent passage
without first obtaining permission from
the coastal state. Thus the two passages
of British warships, in May and October
1940, were innocent inasmuch as the
ships were navigating through the strait
without prejudicing Albania’s security.
The British warships’ actions of remain-
ing within Albanian waters while sweep-
ing mines in November 1940 were preju-
dicial to Albania, hence there was no
innocent passage.

A further holding was that Albania
could not restrict passage through a
strait connecting two portions of the
high seas.

Thus the Conference had before it a
judicial decision which it might confirm
by codification or overrule by failing so
to do. It chose Lo codily Lhe decision, in



part, in article 16, paragraph 4, which
prohibits “suspension of the innocent
passage of foreign ships through straits
which are used for international naviga-
tion hetween one part of the high seas
and another part of the high seas. ... ™
The draft proposal of the Interna-
tional Law Commission would have
limited the prohibition on suspending
innocent passage to *‘strails normally
used for international navigation be-
Lween two parls of the high seas.” The
Commission commented that inclusion
of the word “normally” reflected the
thrust of the 1G] decision in the Corfu
Channel case.?? The Conlerence, how-
ever, did not so read the Corfu Channel
decision and rejected such wording. The
Netherlands  representative  explained
that “noemally” had been dropped be-
cause il was considered that “paragraph
4 should apply to sea-lanes actually used
by international navigation.”?® The
Conference’s other change was to ex-
pand on the Corfu Channel case and to
extend the prohibition on suspending
innocenl passage through straits to
those connecting the high seas and the
territorial waters of another state. ‘The
explanation given was that this “re-
flected existing usage saleguarding the
right to use straits linking the high scas
with the territorial sea of a State.”??
Saudi Arabia strongly dissented to
deletion ol the word “normally,” main-
Laining that “innocent passage could be
exercised only in recognized inlerna-
tional seaways; it could not...be in-
voked by ships using the North-West
Passage, which had never been used for
regular international navigation.”?°
Saudi Arabia [urther contested the
proposition that international law pro-
vided a right of innocent passage
through straits connecting the high seas
with an internal sea or the territorial sea
of a particular state, citing the Corfu
Channel case for support.>’ The weak-
ness of such argument is that the Court
was only dealing with a strait linking
two portions of the high seas, thereflore
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had no need to face the further question
of strails connecling high seas with
Lerritorial seas. The Saudi Arabian dele-
gale concluded: “ . .. the amended lext
no longer dealt with general principles
of international law, but had been care-
fully tailored to promote the claims of
one State.”®? When arlicle 16 came up
for discussion later in plenary session,
the United Arab Republic delegate at-
tempted unsuccessfully to obtain a vole
on arlicle 10, paragraph 4, separately, in
an eflforl to reinstate the International
Law Commission’s original dralt word-
ing. Such effort was concurred in by the
Saudi Arabian delegate, who reiterated
his charge that *‘paragraph < had been
drafted with one particular case in
view.”?3 Ile obviously was referring Lo
the Isracli claim of innocent passage
through the Straits of Tiran and Gulf of
Aqgaba.

Notwithstanding the Arab challenge,
paragraph 4 of article 10 was adopted in
the I'irst Committec by a close vote, 31
to 30, with 10 abstentions. Voting
against were the Arab countries of
North Africa and the Middle Fast, as
well as Communist bloc countries. In
plenary session, article 10, as a whole,
was adopted by a 62 to 1 vole, with 9
abstentions.>*

With regard to paragraph 3 of article
16 (suspension of innocent passage in
territorial walers), there was a disagree-
ment over the word “temporarily.”
Romania introduced a proposal to de-
lete it: the effect would thus have been
to give the coastal state latitude in
denying innocent passage through its
territorial waters without any time con-
straint. This proposal was not put to a
vote; ‘‘temporarily” therefore re-
mained.

The International Law Commission

draft of article 16, paragraph 3, was

extensively reworded, but such changes
merely constituted improvements in the
wording and did not make any changes
of substance. As adopled, it provides for
the temporary suspension of innocent
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passage by the coastal state in Lhe
terrilorial sea if such aclion is “essential
for the protection of its security.” In
the First Commillee the United King-
dom delegates noted the desivability of
wording this provision in such a way as
to create an “objective” standard for
the determination of prejudice to the
securily of the coastal state. In reply,
the Indian delegate noled thal security
questions should be determined by the
coastal state, since it is in Lhe best
position to have access to and Lo evalu-
ate the relevant evidence. This view
prevailed, and although there was some
further disagrcement on the question of
which wording best accommodated the
interests of coastal states and interna-
tional shipping, the present wording of
article 10, paragraph 3, was adopted by
the First Commitlee l)z' a vole of 31 Lo
27, with 5 abstentions.®

Thus it can be seen that article 16,
while stating the rights of coastal states
Lo protect their security interests with
respect Lo innocenl passage, does limitl
such rights: innocent passage cannot be
suspended through straits connecting
the high seas with either the high seas or
the territorial waters of a foreign state;
in other territorial waters, it may only
be temporarily suspended in specified
arcas, and due publication of such fact
must be made.

Duties of States. The legislative ef-
fort of the Conference regarding the
duties of the coastal states served to
limit their liability. The International
Law Commission’s draft proposal,
which represented an effort to codify a
novel arca of international law, would
have required the coastal states Lo “en-
surc respect for iunocent passage
through the territorial sca and ... not
allow the said sca to be used for acts
contra to the rights of other
states.”” This provision was seen as
placing the coastal state under a duty to
police its territorial waters so that one
loreign state might nol impinge upon
the rights of another, and o remove

obstacles Lo innocent passage. The Inter-
national Law Commission belicved that
that provision reflected the Interna-
tional Court of Justice ruling in the
Corfu Channel case, but such view was
contested by the United Stales as obiter
dictum and not intended to state a
codifiable rule of law.3®

Fearing an absolute liability which
could impose an undue economic bur-
den on coastal states, the United Stales
proposed deletion of this provision. The
U.S. proposal was adopted,®® and the
first paragraph of article 15, dealing
with duties of coastal stales, reads
simply: *The coastal State must not
hamper innocent passage through the
territorial sea.”

The second paragraph of article 15,
as proposed by the International Law
Commission reads, “The coastal State is
required to give due publicity to any
danger to navigation of which it has
knowledge.” The Conference feared
that this requirement, as well, was too
broad and imposed the duty on coastal
states Lo give notice of dangers no
matter where they be located. Such a
burden was deemed inordinate and the
limitation “within its territorial sea™
was added.*®

The Conference thus incorporated
the thrust of the Corfu Channel decision
into the Convenlion, as the Interna-
tional Court of Justice had in large
measure predicated the Albanian lia-
bility on the failure Lo give appropriate
publicity to a known danger Lo naviga-
tion within its territorial waters.

Article 18, which prohibits coastal
states from levying charges on ships in
innocent passage except for services
actually rendered, is identical Lo the

article dralted by the Second Commit-
tee at the 1930 Codification Con-
ference.?! It acknowledges the cco-
nomic value of the right of innocent
passage 1o the commercial ships of the
world and emphasizes again the policy
that coastal stales not interfere with
passing ships.



Warships. May warships enjoy the
right of innocent passage in Lime of
peace? Is such right dependent on cither
prior nolification lo, or the permission
of, the coastal slate? No other aspect of
innocent passage is more conlroversial.
One view is that warships should “not
enjoy an absolute legal right to pass
through a slale’s territorial waters any
more Lhan an army may cross the land
territory.” The rationale behind this
view is that foreign warships by their
very nature posc a threat whereas mer-
chant ships do not, and that the world
interests which exisl in the case of
freedom of the seas for merchant ships
are absent in the case of passage of
warships.2

The opposing view, espoused by the
United States and less than a majority
of the states represented at the Con-
ference, is that warships do have a right
ol innocent passage, as was held in the
Corfu Channel case.

The 1930 Codification Conference
draft proposals on warships reflected
the more liberal view;*3 the Interna-
tional [.aw Commission, however, pro-
posed an article which would have made
the passage of warships “subject to
previous nolification or authorization,”
and the IPirst Commiltee reported such
a provision.*? The words “or authoriza-
tion” were deleted {rom the article by
separate vole, with the U.S.5.R. voting
to retain them on the basis that every
slale, in the exercise of its sovercignty,
should be able to require prior authori-
zation of forcign warships.** Saudi
Arabia voted to retain the requirement
for prior authorization of warship pass-
age, noting that “a warship could not be
regarded as a vehicle of peaceful com-
munication, and unauthorized passage
was lantamount to violation of the
rights of coastal states and to aggression
against them.” The proposed article 24,
as amended to require only prior notifi-
cation for Lhe innocent passage of war-
ships, failed of adoption (43 for, 24
against, 12 abslenlions) because it did
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not receive the requisile two-thirds ma-
jority. The “no™ voles included the
Communist blo¢ and Arab countrics,
which had so vociferously supported the
requirement for prior authorization.
Thus the Convention contains no provi-
sion according states the right of inno-
cent passage for their warships.

(Article 23, originally article 25 of
the International Law Commission’s
draft convention, is the only rule ap-
plicable specifically to warships. It re-
quires warships to comply with the
regulations of the coastal state. For
failure of compliance with such regula-
tions and the coastal state’s request for
compliance, the warships may be
ordered to lcave the territorial sea. This
provision was adopted by a 76-0-1
vote.)

llowever, the International Courl of
Justice based its Corfu Channel case
holding that warships do enjoy a right
of innocent passage, without the ncces-
sity for either prior nolilication to or
authorization from the coastal slate,
upon evidence that such was the general
practice of slates.*® Notwithstanding
the failure of the 1958 Law of the Sea
Conference to include prior notilication
or permission as a prerequisite to Lhe
innocent passage of warships, a con-
siderable number of states favor such a
rule. Included in this group are the
Soviet bloc and Arab stlates, as demon-
strated by the vote on the International
Law Commission’s proposed arlicle.24
and the reservations lodged by several
states at the time of signing the Con-
vention.*”

Accordingly, it would appear that
the present attitude of a majority of
states accepls a right of innocent pass-
age for warships-but only il it be
subiject to a greater measure of regula-
tion than is the case with nonwarships.

Coastal State Sovereignty, Flag State
Jurisdiction, and Ship Immunity. Like
the 1930 Codification Conference, the
International Law Commission in its
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draft articles 20 and 21 (criminal and
civil jurisdiction) sought not to promul-
gale specific rules resolving the conflict
between the inherent jurisdiction of the
coastal slale over its territorial walers
and the jurisdiction of the flag state
over its ships while they transit forcign
territorial waters. Instead, established
principles were set forth for guidance:
that the coastal state would, as a general
rule, refrain from exercising criminal
jurisdiction over a passing ship unless
the impact of the crime alfected the
coastal state or disturhbed ils peace,
order, and tranquilily, or uuless its
assistance was requested by the ship
captain or consul of the f{lag country. A
new provision was included for the
suppression of drug traffic. These rules
recognized, however, the power of the
coastal state to exercise ils jurisdiclion
and in no way restricted it. The same
philosophy applied to the cxercise of
civil jurisdiction: the coastal state
should not (but still may) stop or arrest
forcign ships except insofar as civil
obligations attach to the current voyage,
or in the case of a ship leaving internal
waters or lying in the territorial sea
(article 20).

Government civilian vessels in com-
mercial service are assimilated to the
status of merchant vessels by article 21;
Government civilian vessels not op-
erated for commercial purposes are gov-
erned by the provision of articles 14
through 19 but are nol subject to the
civil jurisdiction of article 20 (articles
21, 22).

In sum, the 1958 Convention recog-
nizes the jurisdiction of the littoral
sovereign over vessels in his territorial
sca and, consistent with an accommoda-
tion between that sovereign’s power and
the [ree use of the seas, does not forbid
the littoral state Lo exercise jurisdiction,
but merely exhorts him not to do so--in
accordance with the stated guidelines.

Innocent Passage in Time of War.
The 1958 Convention f{ails to state

whether it is applicable in both war and
peace. The International Law Commis-
sion’s commenlary on ils draft Conven-
tion on the Law ol the Sea stated that
the draft articles it developed were to
apply only in time of peace.®® Al
though there was some discussion at the
Conference to the effect that the ar-
ticles considered had only peacetime
application, the Convention on the Ter-
ritorial Sea and Contiguous Zone is
silent on Lhis point.

It should be noted, however, that
article 10 of Hague Convention X111 of
1907, concerning the rights and dulies
ol neutral powers in time of war,
recognizes that a right of passage of
belligerent warships through a neutral’s
territorial waters exists.?® Although
such passage is not qualified with the
adjective “innocent,” the construction
placed upon “mere passage” indicates
that it is intended to apply as “innocent
passage.”

The Altmark incident in World War
Il illustrates the problems and some
practice with regard Lo innocent passage
in time of war.%°

In 1940 the Altmark, a German naval
anxiliacy, was returning to Germany
from the South Atlantic with about 300
British prisoners of war. She took a
circuitous route which brought her
within Norwegian territorial waters for a
distance of several hundred miles. The
Altmark was hailed by a Norwegian
torpedo boat and in reply to inquiry
stated that it had no citizens or mem-
bers of armed forces of any belligerent
aboard. Subsequently, still within Nor-
wegian  waters, a Dritish destroyer
boarded the Altmark and liberated the
prisoners. Norway protested the in-
fringement of her sovereignty and viola-
tion of her neutrality.

This situation presented the issues of
whether a belligerent warship enjoys a
right of innocent passage through ncu-
tral waters and, if s0, whether such
passage is subject lo any restrictions. In



exchanges of diplomatic correspon-
dence,®!  Britain contended that the
Altmark was making helligerent use of
Norway’s lerritorial waters and there-
fore could not have heen in “mere
passage” and that Norway had a duty to
ascertain whether the Altmark’s passage
constiluted belligerent aclivily in viola-
tion of Norway’s neutrality. Norway
had respected the immunity enjoyed by
the foreign warship and ook no action
to impede its passage beyond verilying
its character as a warship.

Britain conceded that “mere pass-
age” in article 10 of tague Convention
XIII denoted innocent passage but con-
strued the distance and duration in-
volved in Altmark’s passage as defeating
its innocence, inasmuch as this Conven-
tion prohibits belligerents from engaging
in military operations in ncultral terri-
torial waters. Britain contended that the
resull of Altmark’s choice of route was
lo obtain a shield against atlack by
virtue of Norway’s neutrality.

Notwithstanding the different in-
ferences drawn by Britain and Norway
from the factual situation presented by
the Altmark’s passage, both agreed that
customary international law permitted a
helligerent warship to navigate in inno-
cent passage through neutral Lerritorial
waters.>? Despite the provisions of
article 12 of Iague Convention XIIL,53
neither Britain nor Norway regarded the
fact that Altmark’s passage through
territorial walers exceeded 24 hours as a
violation of the Convention but rather
as evidence bearing on the innocence of
the passage.

Since learned writers on international
law accord to the coastal neutral state
the right Lo deny innocent passage in its
territorial waters to all belligerents with-
out discrimination if it so chooses, and
Ilague Convention XIII is inexplicit, it
appears that belligerent warships enjoy
only a conditional right of innocent
passage.>® The position of the U.S.
Navy on this malter appears in article
43 of the Law of Naval Warfare: “a.
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Passage Through Territorial Sea. A ncu-
tral stale may allow Lhe mere passage of
warships, or prizes, of hclligcrcnls
through its territorial sea.”> The
amplifying [ootnole to this provision
reads, in part:
... Thus, the ‘mere passage’ that may
be granted to belligerent warships
through neutral territorial waters must
be of an innocent nature, in the sense
that it must be incidental to the
normal requircments of navigation and
not intended in any way to turn
ncutral waters into a base of opera-
tions. In particular, the prolonged use
of neutral waters by a belligerent war-
ship cither for the purpose of avoiding
combat with the enemy or for the
purpose of evading capture, would
appear to fall within the prohibition
against using ncutral waters as a base of
operations.56

With respect to the passage rights of
belligerents inter se, a belligerent is
entitled, as a matter of customary inter-
national law, to prevent the passage of
an opposing belligerent’s ships or of
cargo destined for him.57

III--RECENT INCIDENTS
INVOLVING INNOCENT PASSAGE

With the recent legal history of inno-
cent passage thus set forth, this chapter
will undertake an analysis of the two
1967 events of international significance
in which the issue of the practical
application of the foregoing rules and
principles arose: the United Arab Re-
public’s denial of innocent passage to
Israeli shipping through the Straits of
Tiran and Gulf of Aqaba, which proved
to be a casus belli for the ensuing war,
and the Union of Soviet Socialist Re-
public’s denial of innocent passage
through the Vilkitsky Straits to two
U.S. Coast Guard icebreakers.

Straits of Tiran and Gulf of Aqaba.
On 22 May 19067, President Nasser of
the United Arab Republic announced
that his couniry would prevent Isracli
ships and other ships carrying strategic
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cargo from transiting the Straits of
Tiran at the entrance to the Gulf of
Aqaba.! This action [ollowed with-
drawal of the United Nations Expedi-
tionary Force (UNEF) from the Egypt-
Israel border and from Sharm-El-Sheikh,
a fortification overlooking the Straits of
Tiran from which that waterway can be
militarily controlled.? (Previously,
Egypt had blockaded the Gulfl of Aqaba
to Israeli shipping from 1948 to 1957.)

This action by Egypt, which had
been coupled with a massing of armed
forces along her border with Israel,
evoked consternation and protest from
the major maritime nations of the
world, the United Kingdom and the
United States, and the issues were de-
bated in the Security Council of the
United Nations in late May 1967.3 The
basic issue posed by the Egyptian block-
ade was the legality of such action, in
opposition to the claim of Israel to the
right of innocent passage through the
Straits of Tiran and Gulf of Aqaba to
her southern port of Elath.

The legal arguments of the United
Arab Republic and Israel were expressed
in the U.N. debate. As will be seen, they
are based upon two different sets of
operative facts.

The position of the United Arab
Republic is twofold. First, the Gulf of
Aqaba is an Arab “closed sea” and
therefore constitutes internal waters of
the littoral states. International law
recognizes a right ol innocent passage
through the territorial sea, but no such
right exists as to a state’s internal
waters. Apparently aware of the provi-
sions of article 16, paragraph 4, of the
Convention on the Territorial Sea and
Contiguous Zone, prohibiting the sus-
pension of innocent passage through
international straits connecting the high
seas with the territorial sea of another
state, the United Arab Republic main-
tains that Israel has no territorial sea in
the Gulf of Agaba because her presence
at Elath was the product of aggression.
Such aggression, it is argued, occurred

after the Egypt-Isracl Armistice Agree-
ment in 1949, and the applicable inter-
national law doctrine is that belligerent
occupation cannot be legally converted
into sovereignty, unless the state of war
was concluded by a peace treaty.,

The second part of the U.A.R. posi-
tion is that the Armistice Agreement of
1949 served only to end hostililies
between Egypt and Isracl and did not
terminate the state of belligerency be-
tween the disputants. Therefore, Egypt
was perfectly within her rights as a
belligerent to blockade Isracli shipping
and goods from the Straits of Tiran and
Gulf of Aqaba, and Israel had no right
of innocent passage thercin.* This latter
argument, if the underlying basic as-
sumption of continued  helligerency
since 19:18 is accepled, does not depend
upon the validity of the *internal
waters” claim.

In support of its claim thal the Gulf
of Aqaba consists enlircly of the in-
ternal walers of the three littoral states
(U.A.R., Jordan, Saudi Arabia) having a
legitimate sovereign presence on Llhe
gulf, the United Arab Republic cited the
example of the Gull of Fonseca and the
judicial decision thereon.

The Gulf of Fonscca case was an
action brought in the Central American
Court of Justice Lo sel aside a Nicara-
guan grant to the Uniled States of a
99-year right to operate a naval base on
Nicaraguan territory bordering the Gulf
of Fonscca® El Salvador and Costa
Rica, both littoral on the gulf, objected
to the grant. Although there was no
dispute between the parties that the
waters of the gull were jointly owned
and were a “closed bay,” Nicaragua
claimed that they should be divided by
extending the land boundaries, whereas
Costa Rica claimed that the three slates
had joint, undivided ownership. In sus-
taining the Costa Rican claim, the Court
determined that the Gull of Fonseca
“belongs to the special category of
historic bays and is the exclusive prop-
erty of El Salvador, Honduras and Nica-



ragua.” Il rationale was that the Gulf
of I'onscca

... combines all the characteristics or

conditions that the lext wrilers on

international law, the international law
institutes and the precedents have pre-
seribed as essential to territorial walers,

to wit, sccular or immemorial posscs-

sion accompanicd by animo domini

both peaceful and continuous and by
acquicscence on the part of other
nalions, the special geographical con-
figuration that safeguards so many
interesls of vital importance to the
economic, commereial, agriculiural and
industrial life of the riparian States and
the absolute, indispensable necessity
that thosc States should possess the

Gull as fully as required by those

primordial interests and the interest of

national defense.
The Courl held that the gulf waters
were jointly owned internal waters, sub-
jeel to the territorial sea of each coastal
state.”

Before the Sccurily Council the
U.ALR. related Lhe historical facts that
the Gulf of Aqaba had been under
conlinuous Arab control for over 1,000
years and constituted an inland water-
way subject to absolute Arab sover-
eignly, and argued that it therelore fell
within the category of historical gulfs
which are governed by national internal
law rather than by international law.
The Gulf of IFonseca decision was claim-
ed to be in point, since it concerned a
multinational bay; furthermore, the
United States had not disputed the
position that the Gulf of Fonseca is part
ol the intemal walers of the littoral
states and had accepted the Court’s
decision.

In support of ils argument for a
continuing status of belligerency, the
United Arab Republic maintained that
Iseacl had constantly violated the armis-
lice agreement and had committed acts
of agpression against the Arab stales and
that the 1956 war had not altered the
U.A.R. rights in ils waters; {furthermore,
Britain recognized the blockade in
1951, and U.S. ships observed it until
1950.
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On the other side of the dispule,
Istael claimed that the Gulf of Aqaba is
an inlernalional walerway, and, consc-
quently, the Straits of Tiran are an
international strail in which the right of
innocent passage cannot be suspended.
In addition, Isracl saw the 1949 armnis-
lice agreements as terminating the belli-
gerency between herself and Egypt and
Jordan; therefore, ligyptian aclion to
interfere with shipping in the Straits of
Tiran violated international law.

Supporting the Israel position on the
juridical status of the waterway is an
aide-memoire {rom U.S. Secretary of
State Dulles to Lhe Israeli Ambassador,
Abba Eban, of 11 February 1957. In
this document the United States recog-
nized that Israel was still in oceupation
of arcas stipulated by the armistice
agreements to be occupied by Egypt but
went on to declare that . . . the United
States believes that the Gulf [of Aqaba |
comprehends international walers and
that no nation has the right to prevent
free and innocent passage in the Gull
and through the Strails giving access
thereto.”™ lIsracl also contended that
the international character of the gull
was attested to by its use by a signili-
cant amount of shipping under many
different flags, and that such character
had been confirmed in the General
Assembly in March 1957,

With regard to the belligerency claim
of the Arab states, Isracl argued that the
Security Council resolution of 1 Sep-
tember 1951 recognized that the armis-
tice agreements had legally terminated
the belligerency: “...since the armis-
tice regime, which has been in existence
for nearly two and a half years, is of a
permanent character, neither party can
reasonably assert that it is actively a
belligerent. . .. ”° Thus, disagreement
centered on two issues that need further
analysis: Lhe status of the Gulf of Aqaba
and the alleged status of belligerency.
Concerning the first issue, the Arab
claims to a closed sea (internal waters)
in the gulf show several wecaknesses.
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Although the Gulf of Aqaba had been
under continuous Ottoman control for
about 1,200 years, no joinl closed-sea
claim was made by the coaslal Arab
states at the time they gained sover-
cignty in the present century. Such a
clatm was apparently nol asserled until
1957, by Saudi Arabia.!’ No Arab
protest was heard against the use of the
gulf by [sraeli shipping during the
period from 1957 to 1967. Nor have the
Arab states agreed to a joint control
over the gulf, as the coastal states had
done in the Gulf of Fonseca. In any
case, unlike the Gulf of Fonscca regime,
the Arab closed-sea claims have not
achieved general inlernalional accep-
tance. Morcover, Saudi Arabia and
Egypt claimed only O-mile Llerritorial
walers uunlil 1958, and an argument
could have been made that, since the
Gulf of Aqaba excceded 12 miles in
width, it contained portions of the high
scas. In 1958 hoth countries extended
their Lerritorial sea claims Lo 12 miles,
thus eliminating, from their standpoint,
the possibility of a claim ol high seas in
the gulf.'? Yet, throughout the disputes
between Israel and Lgypt (U.ALR.), the
latter has pledged to guarantee [to the
states of the world] “free and innocent
passage according lo inlernational law,”
which does nol include such a commit-
ment to an opposing belligerent.!® Such
a position is, of course, inconsistent
with a closed-sca claim.

Isracl’s legal position on the Gulf of
Aqaba likewise contains some weakness-
es. The Dulles aide-memoire cited above
appeared to condition the recognition
of the international character of the gulf
upon Israel’s withdrawal of troops from
Egyptian Llerritory. The 1 September
1951 Security Council resolution dealt
with the Suez Canal only and could be
characterized as political in nature and
not intended to make a legal determina-
tion of the slatus of nonbelligerency.
Finally, the Arab claim that Israel’s
presence at Elath on the Gulfl of Aqaba
lacks legitimacy fails to take into ae-

count the fact that such occupancy was
clearly set forth in the Israel-Jordan
Armistice Agreement, which followed
the occupation in question.'*

The U.S. position on the UARs
denial of passage throngh the Straits of
Tiran was expressed both by President
Johnson in a statement released 23 May
1967 and by Ambassador Goldberg in
the Security Council debates. The Presi-
dent stated that:

...The United States considers the

gulf [of Aqaba] to be an international

waterway and feels the blockade of

Isracli shipping is illegal . .. The Right

of free, innocent passage of the inter-

national waterway is a vital interest of
the entire international community. !5

Ambassador Goldberg echoed these
views, noting that the “rights of all
trading nations under international law”
were al slake and cited article 16,
paragraph 4, of the 1958 Convention on
the Territorial Sea and Conliguous Zoue
as eapressive of that law.!® Although
the U.A.R. representalive might have
argued, in rebuttal to the U.S. position,
that article 16, paragraph 4, had no
applicability to the Arab stales since
they had not ratified the Convention, he
instead argued that it was inapplicable
to situations involving armed conflict.!”
Thus the U.A.R. appears lo have con-
ceded that article 10, paragraph 4, is
expressive of customary international
law in time of peace.

What then is the status of the Gulf of
Agaba? As noted in chapter 1, the 1958
Conlference on the Law of the Sea did
not attempt to codify the law wilh
respect to multinational bays. After
extended debate on the wording of
article 104, it set forth a general prin-
ciple of freedom of international sea
transit which guarantees innocent pass-
age through straits connecting the high
scas with a state’s internal walers.

As to gulls and bays bordered hy
more than one state, a rule of general
acceptance has been that:

... al gulfs and bays cenclosed by Lhe
land of more than onc littoral State,



however narrow their entrance may be,
arc¢ non-territorial. They are parts of
the open sea, the marginal belt inside
the gulfs and bays excepled. They can
never be appropriated; they are in lime
of peace and war open to vessels of all
nations, including men-of-war, ..

In light of this criterion, the recency of
the Arab claim to a closed sea, and the
lach of international recognition of such
claim, it is submilted that the facts
underlying the Gulf of Fonseca decision
are distinguishable from the facts of the
instant case. The walers of the Gulf of
Agaba do nol counstitute internal walers
of the littoral Arab states, and the
Straits of Tiran are not subjeet Lo
suspension of the right of innocent
passage.

The final portion of the U.A.R. legal
justification for blockading the Straits
of Tiran to Isracli shipping was that a
state of belligerency existed between
that state and Isracl, since the armistice
agreements then clfective merely ter-
minated hostilitics. This position does
not depend upon the juridical nature of
the waters of the gull, since a belligerent
is entitled to prevent the passage of the
vessels of an opposing belligerent, or
cargo bound for him. The opposing
Isracli position-supporied by the
United States--hold that the armistice
agreements of 1949 with Egypt and
Jordan terminated belligerency as well
as hoslilities and that the U.N. Security
Council had so recognized in its resolu-
tion of 1 September 1951 and discus-
sions in 1957. In any event, it is beyond
the scope of this paper to explore the
merits of the conflicling views as to the
legal effect of an armistice. That portion
of the U.A.R. claim will be determined
with reference to rules other than the
Law of the Sea.

Vilkitsky Straits Incident. In August
1967 the United States announced a
planned scientilic expedition by two
Coast Guard icchreakers, [Idisto and
Northwind, Lo cireumnavigate the Are-
tic Ocean. The original itinerary would
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have taken Lhe ships north of several
Soviet islands, including Scvernaya
Zemlya, and they would thereby have
traveled entirely on the high seas.

Ice conditions, however, prevented
the icebreakers from going to the north
of Severnaya Zemlya; the U.S. Embassy
in Moscow so notified the Soviet Minis-
try of Foreign Affairs on 24 August,
stating that it would be necessary for
the two ships to transit the Vilkitsky
Straits between Severnaya Zemlya and
the mainland, The Soviet Ministry of
Foreign Affairs replied to the U.S.
Embassy thal the straits were Soviet
Lerritorial waters.

On 28 August the Sovict Ministry,
responding to a message from the U.S,
ships to the Soviet Ministry of the
Maritime Fleet, reaffivmed its ecarlier
declaration and stated further that the
U.S.S.R. would claim that transit of the
ships through the Vilkitsky Straits
would violate Soviet frontiers. The
United States then determined not to
send the icebreakers through the Vil-
kitsky Straits and changed their assign-
ments. The U.S. Embassy in Moscow
sent a note of protest on 30 August
which stated, “that the Soviel law can-
not have the effect of changing the
status of international waters and the
rights of foreign ships with respect to
them. These rights are set lorth clearly
in the Convenlion on the Territorial Sea
and Contiguous Zone ... to which the
Soviet Union is a party.” The note
apparently went on to point out that
the right of innocent passage existed
through straits used for international
navigalion between lwo parts of the
high seas whether or not they be charac-
terized as having overlapping territorial
waters and that an unlimited right of
passage exists in straits comprisixg; both
high seas and territorial waters.'® (The
Vilkitsky Strails are about 20 miles

wide at the narrowest point; the
U.S.S.R. claims a 12-mile Llerritorial
sea.)

From the cited State Decpartment
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account, the Soviet legal position is not
clear. It could have been based on any
of the following three theories: the
passage of the U.S. ships was prejudicial
to Soviet peace, good order, or security;
the ships in question being warships
(within the definition of article 8 of the
1958 Geneva Convention on the lligh
Seas), their passage would not be in
conformity with the requircments of
Soviet domestic legislation; [inally, it
might have been claimed that Vilkitsky
Straits are not an inlernational water-
way, through which a right of innocent
passage exists for foreign ships.

With regard to the possible prejudice
to Soviet sceurily, il is dilficult to
envision how a scientific expedition
would be thusly prejudicial ahsent some
hostile action by the ships themselves.
The fact of passage itsell must not be
sufficient ground for the coastal state to
deny innocent passage.

At the time of signing the Conven-
tion on the Territorial Sea and Con-
tiguous Zone, the Soviet Union entered
two reservations, one of which con-
cerned article 23: “The Government of
the Union of Soviet Socialist Republics
considers Lhat a coastal stale has the
right Lo establish procedures for the
anthorization of the passage of foreign
warships through its territorial
waters.”?® In pursuance of such posi-
tion, the U.S.S.R. has cnacted laws
which require prior consent for the
innocent passage ol warships. Such con-
sent must be requested through diplo-
matic channels 30 days in advance.?!
Article 23 of the Convention provides
that, “if any warship does not comply
with the regulations of the coastal state
concerning passage . . . the coastal state
may require the warships to leave the
Lerritorial sea.”” The ‘‘regula-
lions . . . concerning passage” are deem-
ed to be rules of navigation.?? Further,
the Soviet regulations cannot be such as
to deny innocent passage, in view of the
provision of article 17 and discussions
held therecon at the 1958 Law of the Sea

Conference. In the present case, the
United States did not and could not
foresee, at least 30 days in advance, that
its ships would be forced by ice to
transit Soviet territorial waters. lHenee,
if noncompliance with the authorization
provisions was part (or all) of the basis
for denying passage, that denial was
improper.

Whether the Vilkitsky Straits are an
international strait, through which inno-
cent passage camnol be suspended, is not
[ree from doubl. The teat wrilers gen-
erally agree thal a strait in the geo-
graphical sense is not necessarily one in
the legal sense.?® The International
Court of Justice found the Corfu Chan-
nel to be legally an international strait
on the bases that it connected Lwo
portions of the high scas and was used
for international navigation. The Court
rejected the idea that the strait be a
necessary onc for shipping. Though the
Corfu Channal casc decision is cited as
the leading authority on the point,
differing conclusions are drawn from it
as to Lhe legal test for an inlernational
strait. Oppenheim slates that “It is
sulficient thal [the strait| has been a
useful roule for international marilime
traffic.”?* Professor Baxler, concurring
generally in the foregoing view, warns
that “It is impossible to answer in the
abstract how mauny straits meet the
requirement of being ‘useful’ for inter-
national navigation, for Lhe test applied
by the Court lays more emphasis on the
practices of shipping than on geographic
necessities.”?*

A third view is thal expressed by
Judge Azevedo in his dissenting opinion
in the Corfu Channel case: “...the
notion of an international strait is al-
ways connecled with a minimum of
special utility, sufficient to justify the
restriction of the rights of the coastal
State--which rights must be assumed Lo
be complete and equal to those of other
States.”2% From this O’ Connell deduees
that the “correet approach is to balance
the interest which the coaslal state has
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in ils own terrilorial sca against thal
which the international maritime com-
munily has in lraversing that  pass-
age.”?7?

In view of the location of the Vil
kitshy Straits, north of Siberia, where
they are closed by ice for most of the
year, it is doubted whether the interna-
tional maritime community has, in the
past, made use of them. On the other
hand, if the test be one of present
uscflulness, in times of icing to the north
of Severnaya Zemlya the Vilkitsky
Straits are indecd the only means of
transiting the Arctic Occan at that
point. Applying the “balancing of inter-
ests” test, it is submitled that the
interests of the maritime nations in
navigating the Arclic regions, though
possibly slight today, certainly outweigh
the even slighter securily interests of the
US.S.R. in denying passage to ships
which desire Lo pass peacefully.

When considering Lhe foregoing, to-
gether with the action of the 1958 Law
of the Sea Conference in expanding the
rights of nalions for their ships to pass
innocently through straits in article 10,
paragraph 4, of the Convention on the
Territorial Sea and Contiguous Zone, it
is concluded that the Vilkitsky Straits
are international and that the U.S.S.R.
should not have denied innocent passage
through them on that account.

Whalever the Sovict legal theory may
have been in its denial of usage, it
should be noted that the United States
preserved its legal position by its note of
prolest which asserted the international
nature of the Vilkilsky Straits.

1V--CONCLUSIONS

The action of the United Arab Re-
public in denying Israeli shipping inno-
cent passage through the Straits of T'iran
and Gull of Agaba in no way detracts
from  the internationally  recognized
right of innocenl passage. Arab declara-
tions expressly recognized the existence
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of such right. Innocent passage was only
denicd by the U.AR. insofar as it
benefited a claimed opposing belliger-
enl. Whether such denial comported
with international law will depend sole-
ly on the legal effect one may attribute
to the armistice agreements between
Isracl and Egypt and Jordan. If they
terminated Dbelligerency, as Israel and
the United States claim, then Egypt was
uot legally justified in denying Israel the
right of innocent passage. But at all
limes Lgypt did recognize that a right ol
innocent passage through the Straits of
Tiran and Gull of Aqaba existed as to
nonbelligerent nations.

The U.S.S.R. denial of innocent pass-
age through the Vilkitsky Strails is
consistent with the Soviel position re-
garding the innocent passage of war-
ships. She has continuously maintained
that such passage is subject to the prior
approval of the littoral state, and her
internal laws require her approval of 30
days in advance.

It is concluded that no new inlerna-
Lional legal usages have been initiated as
a result of the denial of innocent pass-
age to Isracl in the Gulf of Agaba and
Straits of Tiran: the legal positions of
Israel and the Arab states have remained
materially unaltered for Lhe last decade.
With regard to the Vilkitsky Straits
incident, it appears that the traditional
Soviet position with regard to innocent
passage ol warships was maintained.
There was one possibly novel aspect to
that case, however. In attempting the
passage of its ships through Vilkitsky
Straits, the United States was asserting
the international legal character of those
walers, a position which the U.S.S.R.
apparently contested. Although the au-
thor favors characterizing the Vilkitsky
Straits as international straits in which
the right of innocenl passage exisls, the
issue is by no means free of doubt. If
the Vilkitsky Straits are not deemed
internalional straits, then the United
States has taken the [irst step toward
changing thal regime.
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The factor common to these lwo
cases and reflected in the discussions at
the 1958 Law of the Sea Conference is
that the delcrmination ol the innocence
of passage initially rests with the coastal
stale.

The discussions on the Convention
on the Territorial Sea and Contiguous
Zone demonstrated that each slate ap-
proaches the codification and develop-
menl of inlernational law from the
standpoint of promoting such legal rules
or principles as will serve its own per-
ceived best interests. Any specific na-
tional goal may not, however, be in
accord with what the community of
nalions conceives o be in the best
interest of all states. One may expect
that a slate’s natural, initial inclination,
when judging possible prejudice to its
peace, good order, or sceurity, will be to
apply a purely subjective standard. The
discussions on the Convention recog-
nized this siluation and made it clear
that the coastal state’s delermination of
prejudice to its security will be subject
to review by the flag state of a ship
which suffers a denial of innocent pass-
age and by world opinion. Diplomatic
protest and the sceking of reparations
(apology and/or compensation) are
avenues by which a state may seck
redress for a denial of innocenl passage
Lo a ship of its flag when it deems the
denial to have been improper. Just such
measures were taken by the United
Kingdom in the Corfu Channel incident.

The additional step of secking redress
before the International Court of Jus-
tice was undertaken in that case, and
the Court then had occasion to hear
cevidence and render an objective judg-
ment on the merits of the competing
claims.

Thus the coastal slate’s determina-
tion of whether a particular passage is
prejudieial to ils securily musl be made
objectively: il it is challenged it will be
subject to review in a manner similar lo
that in the Corfu Chanuel incident. A
concern that the coastal state’s basis for
judgment he as objective as possible was
amply demonstrated in the discussions
of the Territorial Sea Convention. ven
though each state’s evaluation of its
security will be a reflection of ils
individual personality, which in turn is
the product of its historical heritage as
well as present world conditions, the
only workable standard for the deter-
mination of a stale’s denial or suspen-
sion of innocent passage in its terrilorial
sca is onc of objectivity: is such a denial
really necessary, and are the circum-
slances such that the community of
nalions, in retrospect, would approve?

I there is not such an objective test
to be applied to suspensions or denials
of innocenl passage in praclice, the
communily of nations will be subject Lo
the arbitrary denial of passage by states
which consider, subjectively, only their
own parochial interests.
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