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DOCUMENT NO. 23

INSTRUCTIONS FOR THE GOVERNMENT OF THE ARMIES OF
THE UNITED STATES IN THE FIELD (THE “LIEBER CODE”)
(24 April 1863)

SOURCES
NWGC, 1903, at 115
Schindler & Toman 3

NOTE

These Instructions were prepared by Dr. Francis Lieber of Columbia
University at the request of Maj. Gen. Henry W. Halleck, then Gen-
eral-in-Chief of the Union armies. They were revised by a Board of Officers
headed by Maj. Gen. E. A. Hitchcock and were approved by President
Abraham Lincoln. They were then published by the United States War
Department as General Orders No. 100, 24 April 1863, thereby establishing
operational rules to govern the activities of the Union armies during the
Ameriean Civil War (1861 —1865). While it will readily be seen that compared
to preséntly existing law Lieber would not be considered overly human-
itarian in his rules concerning prisoners of war, he was actually well in
advance of his times as was demonstrated by: (1) the failure of both sides in
the Civil War to give prisoners of war even the minimal treatment prescribed
in the Instructions; (2) the fact that the 1874 Declaration of Brussels
(DOCUMENT NO. 27), which included many of Lieber’s provisions with
respect to prisoners of war, was not ratified by the Powers and never entered
into force; and (3) the fact that it was not until the 1899 Hague IT Regulations
(DOCUMENT NO. 28) were drafted and ratified that an international code
with somewhat comparable provisions entered into force.

EXTRACTS
48.

Deserters from the American Army, having entered the service of the
enemy, suffer death if they fall again into the hands of the United States,
whether by capture, or being delivered up to the American Army; and if a
deserter from the enemy having taken service in the Army of the United
States, is captured by the enemy, and punished by them with death or
otherwise, it is not a breach against the law and usages of war, requiring
redress or retaliation.

49.

A prisoner of war is a public enemy armed or attached to the hostile army
for active aid, who has fallen into the hands of the captor, either fighting or
wounded, on the field or in the hospital, by individual surrender or by
capitulation.

All soldiers, of whatever species of arms; all men who belong to the rising
en masse of the hostile country; all those who are attached to the army for its
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efficiency and promote directly the object of the war, except such as are
hereinafter provided for; all disabled men or officers on the field or elsewhere,
if captured; all enemies who have thrown away their arms and ask for
quarter, are prisoners of war, and as such exposed to the inconveniences as
well as entitled to the privileges of a prisoners of war.

50.

Moreover, citizens who accompany an army for whatever purpose such as
sutlers, editors, or reporters of journals, or contractors, if captured, may be
made prisoners of war, and be detained as such.

The monarch and members of the hostile reigning family, male or female,
the chief, and chief officers of the hostile government, its diplomatic agents,
and all persons who are of particular and singular use and benefit to the
hostile army or its government, are, if captured on belligerent ground, and if
unprovided with a safe conduct granted by the captor’s government,
prisoners of war.

51.

Ifthe people of that portion of an invaded country which is not yet occupied
by the enemy, or of the whole country, at the aproach of a hostile army, rise,
under a duly authorized levy, en masse to resist the invader, they are now
treated as public enemies, and, if captured, are prisoners of war.

52,

No belligerent has the right to declare that he will treat every captured
man in arms of a levy en masse as a brigand or bandit. If however, the
people of a country, or any portion of the same, already occupied by an army,
rise against it, they are violators of the laws of war, and are not entitled to
their protection.

53.

The enemy’s chaplains, officers of the medical staff, apothecaries, hospital
nurses and servants, if they fall into the hands of the American Army, are not
prisoners of war, unless the commander has reasons to retain them. In this
latter case, or if, at their own desire, they are allowed to remain with their
captured companions, they are treated as prisoners of war, and may be
exchanged if the commander sees fit.

54.

A hostage is a person accepted as a pledge for the fulfillment of an
agreement concluded between belligerents during the war, or in consequence
of a war. Hostages are rare in the present age.

55.

If a hostage is accepted, he is treated like a prisoner of war, according to

rank and condition, as circumstances may admit.
56.

A prisoner of war is subject to no punishment for being a public enemy, nor
is any revenge wreaked upon him by the intentional infliction of any suffering,
or disgrace, by cruel imprisonment, want of food, by mutilation, death, or any
other barbarity.
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57.

So soon as a man is armed by a sovereign government and takes the
soldier’s oath of fidelity, he is a belligerent; his killing, wounding, or other
warlike acts are not individual crimes or offenses. No belligerent has a right
to declare that enemies of a certain class, color, or condition, when properly
organized as soldiers, will not be treated by him as public enemies.

58.

The law of nations knows of no distinetion of color, and if an enemy of the
United States should enslave and sell any captured persons of their army, it
would be a case for the severest retaliation, if not redressed upon complaint.

The United States can not retaliate by enslavement; therefore death must
be the retaliation for this erime against the law of nations.

59.

A prisoner of war remains answerable for his erimes committed against the
captor’s army or people, committed before he was captured, and for which he
has not been punished by his own authorities.

All prisoners of war are liable to the infliction of retaliatory measures.

60.

It is against the usage of modern war to resolve, in hatred and revenge, to
give no quarter. No body of troops has the right to declare that it will not give,
and therefore will not expect, quarter; but a commander is permitted to
direct his troops to give no quarter, in great straits, when his own salvation
makes it impossible cumber himself with prisoners.

61

Troops that give no quarter have no right to kill enemies already disabled

on the ground, or prisoners captured by other troops.
62.

All troops of the enemy known or discovered to give no quarter in general,

or to any portion of the army, receive none.
63

Troops who fight in the uniform of their enemies, without any plain,

striking, and uniform mark of distinction of their own, can expect no quarter.
64.

If American troops capture a train containing uniforms of the enemy, and
the commander considers it advisable to distribute them for use among his
men, some striking mark or sign must be adopted to distinguish the American
soldier from the enemy.

65.

The use of the enemy’s national standard, flag, or other emblem of
nationality, for the purpose of deceiving the enemy in battle, is an act of
perfidy by which they lose all claim to the protection of the laws of war.

66.

Quarter having been given to an enemy by American troops, under a
misapprehension of his true character, he may, nevertheless, be ordered to
suffer death if, within three days after the battle, it be discovered that he
belongs to a corps which gives no quarter.
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67.

The law of nations allows every sovereign government to make war upon
another soverign state, and, therefore, admits of no rules or laws different
from those of regular warfare, regarding the treatment of prisoners of war,
although they may belong to the army of a government which the captor may
consider as a wanton and unjust assailant.

71.

Whoever intentionally inflicts additional wounds on an enemy already
wholly disabled, or kills such an enemy, or who orders or encourages soldiers
to do so, shall suffer death, if duly convicted, whether he belongs to the Army
of the United States, or is an enemy captured after having committed his
misdeed.

2.

Money and other valuables on the person of a prisoner, such as watches or
jewelry, as well as extra clothing, are regarded by the American Army as the
private property of the prisoner, and the appropriation of such valuables or
money is considered dishonorable, and is prohibited.

Nevertheless, if large sums are found upon the persons of prisoners, or in
their possession, they shall be taken from them, and the surplus, after
providing for their own support, appropriated for the use of the army, under
the direction of the commander, unless otherwise ordered by the gov-
ernment. Nor can prisoners claim, as private property, large sums found and
captured in their train, although they have been placed in the private luggage
of the prisoners.

73.

All officers, when captured, must surrender their side arms to the captor.
They may be restored to the prisoner in marked cases, by the commander, to
signalize admiration of his distinguished bravery or approbation of his
humane treatment of prisoners before his capture. The captured officer to
whom they may be restored can not wear them during captivity.

4.

A prisoner of war, being a public enemy, is the prisoner of the government,
and not of the captor. No ransom can be paid by a prisoner of war to his
individual captor or to any oficer in command. The government alone releases
captives, according to rules prescribed by itself.

75.

Prisoners of war are subject to confinement or imprisonment such as may
be deemed necessary on account of safety, but they are to be subjected to no
other intentional suffering or indignity. The confinement and mode of
treating a prisoner may be varied during his captivity, according to the
demands of safety.

76.

Prisoners of war shall be fed upon plain and wholesome food, whenever
practicable, and treated with humanity.

They may be required to work for the benefit of the captor’s government,
according to their rank and condition.
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7.

A prisoner of war who escapes may be shot or otherwise killed in his flight;
but neither death nor any other punishment shall be inflicted upon him simply
for his attempt to escape, which the law of war does not consider a crime.
Stricter means of security shall be used after an unsuccessful attempt to
escape.

If, however, a conspiracy is discovered, the purpose of which is a united or
general escape, the conspirators may be rigorously punished, even with
death; and capital punishment may also be inflicted upon prisoners of war
discovered to have plotted rebellion against the authorities of the ¢aptors,
whether in union with fellow prisoners or other persons.

78.

If prisoners of war, having given no pledge nor made any promise on their
honor, forcibly or otherwise escape, and are captured again in battle after
having rejoined their own army, they shall not be punished for their escape,
but shall be treated as simple prisoners of war, although they will be
subjected to stricter confinement.

79.

Every captured wounded enemy shall be medically treated, according to
the ability of the medical staff.

80.

Honorable men, when captured, will abstain from giving to the enemy
information concerning their own army, and the modern law of war permits
no longer the use of any violence against prisoners in order to extort the
desired information or to punish them for having given false information.

81.

Partisans are soldiers armed and wearing the uniform of their army, but
belonging to a corps which acts detached from the main body for the purpose
of making inroads into the territory occupied by the enemy. If captured, they
are entitled to all the privileges of the prisoner of war.

82.

Men, or squads of men, who commit hostilities, whether by fighting, or
inroads for destruction or plunder, or by raids of any kind, without
commission, without being part and portion of the organized hostile army,
and without sharing continuously in the war, but who do so with intermitting
returns to their homes and avocations, or with the occasional assumption of
the semblance of peaceful pursuits, divesting themselves of the character or
appearance of soldiers — such men, or squads of men, are not public enemies,
and, therefore, if captured, are not entitled to the privileges of prisoners of
war, but shall be treated summarily as highway robbers or pirates.

Scouts, or single soldiers, if disguised in the dress of the country or in the
uniform of the army hostile to their own, employed in obtaining information,
if found within or lurking about the lines of the captor, are treated as spies,
and suffer death.
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84,

Armed prowlers, by whatever names they may be called, or persons of the
enemy’s territory, who steal within the lines of the hostile army for the
purpose of robbing, killing, or of destroying bridges, roads, or canals, or of
robbing or destroying mail, or of cutting the telegraph wires, are not entitled
to the privileges of the prisoner of war.

85.

War-rebels are persons within an occupied territory who rise in arms
against the occupying or conquering army, or against the authorities
established by the same. If captured, they may suffer death, whether they
rise singly, in small or large bands, and whether called upon to do so by their
own, but expelled, government or not. They are not prisoners of war; nor are
they if discovered and secured before their conspiracy has matured to an
actual rising or armed violence.

105.

Exchanges of prisoners take place — number for number — rank for rank
— wounded for wounded — with added condition for added condition — such,
for instance, as not to serve for a certain period.

106.

In exchanging prisoners of war, such numbers of persons of inferior rank
may be substituted as an equivalent for one of superior rank as may be agreed
upon by cartel, which requires the sanction of the government, or of the
commander of the army in the field.

107.

A prisoner of war is in honor bound truly to state to the captor his rank; and
he is not to assume a lower rank then belongs to him, in order to cause a more
advantageous exchange, nor a higher rank, for the purpose of obtaining
better treatment.

Offenses to the contrary have been justly punished by the commanders of
released prisoners, and may be good cause for refusing to release such
prisoners.

108.

The surplus number of prisoners of war remaining after an exchange has
taken place is sometimes released either for the payment of a stipulated sum
of money, or, in urgent cases, of provision, clothing, or other necessities.

Such arrangement, however, requires the sanction of the highest
authority.

109.

The exchange of prisoners of war is an act of convenience to both belliger-
ents. If no general cartel has been concluded, it can not be demanded by
either of them. No belligerent is obliged to exchange prisoners of war. -

A cartel is voidable as soon as either party has violated it.

110.

No exchange of prisoners shall be made except after complete capture, and
after an accurate account of them, and a list of the captured officers, has been
taken.
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119.
Prisoners of war may be released from captivity by exchange, and, under
certain circumstances, also by parole.
120.
The term “parale” designates the pledge of individual good faith and honor
to do, or to omit doing, certain acts after he who gives his parole shall have
been dismissed, wholly or partially, from the power of the captor.

121.
The pledge of the parole is always an individual, but not a private act.

122,
The parole applies chiefly to prisoners of war whom the captor allows to
return to their country, or to live in greater freedom within the captor’s
country or territory, on conditions stated in the parole.

123.

Release of prisoners of war by exchange is the general rule; release by
parole is the exception.

124.

Breaking the parole is punished with death when the person breaking the
parole is captured again.

Accurate lists, therefore, of the paroled person must be kept by the
belligerents.

125.

When paroles are given and received there must be an exchange of two
written documents, in which the name and rank of the paroled individuals are
accurately and truthfully stated.

126.

Commissioned officers only are allowed to give their parole, and they can
give it only with the permission of their superior, as long as a superior in rank
is within reach. ’

127.

No non-commissioned officer or private can give his parole except through an
officer. Individual paroles not given through an officer are not only veid, but
subject the individuals giving them to the punishment of death as deserters.
The only admissible exception is where individuals, properly separated from
their commands, have suffered long confinement without the possibility of
being paroled through an officer.

128.

No paroling on the battlefield; no paroling of entire bodies of troops after a
battle; and no dismissal of large numbers of prisoners, with a general
declaration that they are paroled, is permitted or of any value.

129.

In capitulations for the surrender of strong places or fortified camps the
commanding officer, in cases of urgent necessity, may agree that the troops
under his command shall not fight again during the war, unless exchanged.
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The usual pledge given in the parole is not to serve during the existing war,
unless exchanged.

This pledge refers only to the active service in the field, against the
paroling belligerent or his allies actively engaged in the same war. These
cases of breaking the parole are patent acts, and can be visited with the
punishment of death; but the pledge does not refer to internal service, such as
recruiting or drilling the recruits, fortifying places not besieged, quelling civil
commotions, fighting against belligerents unconnected with the paroling
belligerents, or to civil or diplomatic service for which the paroled officer may
be employed.

131.

If the government does not approve of the parole, the paroled officer must
return into captivity, and should the enemy refuse to receive him, he is free of
his parole.

132.

A belligerent government may declare, by a general order, whether it will
allow paroling, and on what conditions it will allow it. Such order is
communicated to the enemy.

133.

No prisoner of war can be forced by the hostile government to parole
himself, and no government is obliged to parole prisoners of war, or to parole
all captured officers, if it paroles any. As the pledging of the parole is an
individual act, so is paroling, on the other hand, an act of choice on the part of
the belligerent.

146.

Prisoners taken in the act of breaking an armistice must be treated as
prisoners of war, the officer alone being responsible who gives the order for
such a violation of an armistice. The highest authority of the belligerent
aggrieved may demand redress for the infraction of an armistice.
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