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CHAPTER VI

PENAL SANCTIONS FOR MALTREATMENT OF
PRISONERS OF WAR

A. INTRODUCTORY

At the very beginning of this volume attention was invited to
the general lack of protection available fo the prisoner of war
from the early days of recorded history until the eighteenth and
nineteenth centuries.! By the latter period, not only had the theo-
retical basis been laid for the rule that prisoners of war were hon-
orable men reduced by the power of arms to an unfortunate status®
and that they were entitled fo be protected from death and inhu-
man treatment by their captors, but also for the principle that
those who were guilly of treating prisoners of war inhumanely
were subject to punishment for their actions. This principle made
its first formal appearance in the 1792 Decree of the French National
Asgsembly.? It was greatly amplified in Lieber’s Code,* and records
exist of at least three major trials that took place at the end of the
American Civil War (1861-65) in which the accused were charged
with maltreatment of prisoners of war. In the fall of 1865, Captain
Henry Wirz, formerly of the Confederate army, was tried by a Fed-
eral military commission for the cruel treatment and unlawful kill-
ing of prisoners of war who had been in his custody at the Ander-
sonville, Georgia, prisoner-of-war camp.’® He was convicted, sen-
tenced to death, and hanged. One of his civilian employees, James
W. Duncan, was tried for the same offense in 1866, was convicted,

1 See pp. 2-8 supra.
2 See note I-18 supra.
3 See note 1-20 supra.
4 See note I-28 supra. Two other relevant articles of the Lieber Code read as
follows:
Article 59
A prisoner of war remains answerable for his crimes committed against the
captor’s army or people, committed before he was captured, and for which he
has not been punished by his own authorities.
Article 71
Whoever intentionally inflicts additional wounds on an enemy already wholly
disabled, or kills such an enemy, or who orders or encourages soldiers to do so,
shall suffer death, if duly convicted, whether he belongs to the Army of the
United States, or is an enemy captured after having committed his misdeed.
58 Am. St. Trials 657, reprinted in part in 1 Friedman 783. See also note I-26
supra.
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nd was sentenced to imprisonment at hard labor for 15 years. And
ajor John H. Gee, also formerly of the Confederate army, was
tried in 1866 for the failure to take proper care of Federal prisoners
of war in his charge at Salisbury, North Carolina, and for causing
the death of several. He was acquitted.®
Despite the precedents which had thus been established,” and
despite the great stride forward in regularizing the laws and cus-
toms of war earlier accomplished by the adoption of the 1864 Geneva
Red Cross Convention, the 1899 Hague Regulations contained no
provisions for penal sanctions for the killing or inhumane treatment
of prisoners of war and, except for a provision for the pecuniary
responsibility of the offending State, the same was true of the 1907
Hague Regulations.s Both of these conventions did contain provisions
requiring that prisoners of war be humanely treated, and prohibiting
the killing or wounding of those who had surrendered, but the
events of World War I clearly demonstrated the inadequacy of such
provisions standing alone.® In its Report, the Commission on the
Responsibility of the Authors of the War and on Enforcement of
Penalties, created by the Preliminary Peace Conference in January
1919, listed, in addition to a number of general offenses, some of

6 Winthrop, Military Law 1233 n.5. Winthrop states (at 1233) : “[AJny individ-
ual officer resorting to or taking part in such act [of putting a prisoner of war to
death] or [in unlawful, unreasonably harsh, or cruel] treatment is guilty of a
grave violation of the laws of war, for which, upon capture, he may be made crim-
inally answerable.”

7 The Oxford Manual had also contained a provision in its Article 84 for the
punishment of persons who violated the law of war.

8 Just a few years before, the 1902 Treaty of Vereeniging, ending the Boer War,
had contained, in its Article IV, a provision for the trial by British courts-martial
of Boers who were alleged to have committed violations of the law of war. With
respect to the 1907 Hague Regulations, the following statement appears in Piectet,
Commentary 617: “States were left entirely free to punish or not acts committed
by their own troops against the enemy, or again, acts committed by enemy troops,
in violation of the laws and customs of war. In other words, repression depended
solely on the existence or non-existence of national laws repressing the acts in
question.” Inexplicably, the 1906 Geneva Red Cross Convention had contained a
chapter entitled “Repression of Abuses and Infractions,” and the abuses and in-
fractions against which the Parties were called upon to legislate in Article 28
thereof included “ill treatment of the sick and wounded of the armies”; and the
1929 Geneva Red Cross Convention had contained a similarly titled chapter by the
provisions of Article 29 of which the Parties were required to legislate against “all
acts in contravention of the provisions of the present Convention’”; but the 1929
Prisoner-of-War Convention contained no such provisions.

9 In 3 Hyde, International Law 1845, the author stated: “The conduct of Ger-
many and her allies in the course of World War I, as well as participants in some
subsequent conflicts, has served to emphasize the fact that prisoners of war may
still be subjected to the caprice and malice of a captor whose passions differ in no
wise from those of the Carthaginian or Goth, and from the violence of which no
regulations are likely to assure adequate protection.”
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which could apply to prisoners of war as well as to others, two
offenses specifically directed against maltreatment of prisoners of
war: ill-treatment of wounded and prisoners of war; and employ-
ment of prisoners of war on unauthorized works.l® Although the
American and the Japanese members of the Commission filed reser-
vations to certain portions of the Report, the representatives of all
10 of the member nations composing the Commission concurred in
the portion recommending the imposition of penal sanctions against
those responsible for violations of the laws and customs of war, in-
cluding those relating to the protection of prisoners of war; and Ar-
ticle 128 of the Treaty of Versailles contained a recognition by Ger-
many of the right of the Allies “to bring before military tribunals
persons accused of having committed acts in violation of the laws
and customs of war.”’11

While the 1929 Convention included provisions relating to many
areas not covered by the earlier 1899 and 1907 Hague Regulations,
and has been described as “an instrument which lays upon the De-
taining Power considerably more obligations towards its captive, than
it requires from the captive towards the captor,”1? and while it does
contain provisions requiring the humane treatment of prisoners of
war, once again no specific penal sanctions were provided for viola-
tions of this requirement.’® Whether or not the incorporation of pro-
visions for such sanctions into that Convention would have acted as
a deterrent during World War II is entirely a matter of opinion.
However, if we are to accept the basic theory of all penal codes, there
are at least some individuals who would have been deterred from il-
legal activities by the knowledge that punishment for certain acts was
specifically preseribed in a widely publicized treaty to which they were

1014 AJ.I.L. 95. 115. Tt is interesting to note that in its “Report” the Commis-
sion on the Responsibility said (at 14 A./J.I.L. 121) :

Every belligerent has, according to international law, the power and author-
ity to try the individuals alleged to be guilty of the crimes of which an enu-
meration has been given in Chapter II on Violations of the Laws and Customs
of War, if such persons have been taken prisoners or have otherwise fallen
into its power.

11 The manner in which this program failed, and the reasons therefor, are dis-
cussed in Marin, Recueil 684-86 and in UNWCC History 46-52. The classical pre-
sentation of the trials which did take place in Germany is to be found in Mullins,
The Leipzig Trials. The German attitude towards these trials is presented in Gal-
linger, The Countercharge: the Matter of War Criminals from the German Side.
Seven of the twelve cases tried at Leipzig involved some type of maltreatment of
prisoners of war.

121 ICRC Report 218.

13 See note 8 supra. The LM.T. had no difficulty in reaching the econclusion that
“violations of these provisions [of the 1907 Hague Regulations and of the 1929
Geneva Convention] constituted crimes for which the guilty individuals were pun-
jshable.” I.M.T. 497.
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subject.’* Be that as it may, the fact remains that there were no such
specific provisions for penal sanctions when World War II began, and
that the treatment of prisoners of war (particularly the treatment
of Russian prisoners of war by the Germans®® and the treatment of
all enemy prisoners of war by Japani®) was, generally, so barbaric

14 Provisions for penal sanction for the maltreatment of prisoners of war are
obviously not a panacea which will automatically extirpate all activities of this
nature. That is not the history of any penal legislation. However, they do act as
a deterrent for some and they do provide a firm base for the punishment of offend-
ers, something which has heretofore been lacking. At the 1949 Diplomatic Confer-
ence the Netherlands delegate (Mouton) took the position, one that is particular-
Iy applicable to a code dealing with the law of war, that “an international conven-
tion had no strength without the possibility to enforce it, had no strength without
sanctions.” 2B Final Record 31.

15 Dallin, German Rule 414; I.M.T. 473-75. It would be appropriate to quote
here the portion of the IMT’s opinion (at 475) setting forth the now historic ex-
change that took place between German Admiral Canaris (Chief of German In-
telligence) and German General Keitel (Hitler's personal Chief of Staff):

On the 15th September 1941, Admiral Canaris protested against the regula-
tions for the treatment of Soviet prisoners of war signed by General Reinecke
on the 8th September 1941. He then stated:

The Geneva Convention for the treatment of prisoners of war is not bind-
ing in the relationship between Germany and the USSR. Therefore only the
principles of general international law on the treatment of prisoners of war
apply. Since the 18th century these have gradually been established along
the lines that war captivity is neither revenge nor punishment, but solely
protective custody, the only purpose of which is to prevent the prisoners of
war from further participation in the war. This principle was developed in
accordance with the view held by all armies that it is confrary to military
tradition to kill or injure helpless people. . . .The decrees for the treatment
of Soviet prisoners of war enclosed are based on a fundamentally different
viewpoint.

This protest, which correctly stated the legal position, was ignored. The de-

fendant Keitel made a note on this memorandum:

The objections arise from the military concept of chivalrous warfare. This

is the destruction of an ideology. Therefore I approve and back the mea-

sures.

In Keitel’s case the Tribunal adjudged the sentence of death, which was ex-

ecuted.

18 10 Dept. State Bull. 145 (1944); I.M.T.F.E. 1002. The latter stated:

Ruthless killing of prisoners [of war] by shooting, decapitation, drown-
ing, and other methods; death marches in which prisoners [of war] includ-
ing the sick were forced to march long distances under conditions which not
even well-conditioned troops could stand, many of those dropping out being
shot or bayonetted by the guards; forced labor in tropical heat without pro-
tection from the sun; complete lack of housing and medieal supplies in many
cases resulting in thousands of deaths from disease; beatings and torture of
all kinds to extract information or confessions or for minor offenses; killing
without trial of recaptured prisoners after escape and for attempt to escape;
killing without trial of captured aviators; and even cannibalism; these are
some of the atrocities [against prisoners of war] of which proof was made
before the Tribunal.
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as to turn the calendar back many centuries.1?

During the course of World War II there were a number of official
declarations made by the Allied leaders to the effect that the punish-
ment of war criminals was one of the major objectives of the war.!®
These culminated in the 1943 Moscow Declaration and in the 1945
Potsdam Declaration.’® In the latter it was specifically stated that
“stern justice shall be meted out to all war criminals including those
who have visited cruelties upon our prisoners.” In addition, on a num-
ber of occasions during the course of the war, protests were submitted
through the Protecting Powers concerning maltreatment of prisoners
of war and other violations of the 1929 Convention.2® In October 1943
the United Nations War Crimes Commission was established with the
primary mission of investigating and perpetuating evidence of war
crimes and of formulating the procedures necessary to insure the trial
and punishment of war criminals.?! There was, then, adequate warn-

17 Estimates of prisoner-of-war mortality during World War II are as varied as
they are numerous. One estimate places the total number of Soviet soldiers cap-
tured by the Germans at 5,000,000 and the total number of survivors at only
1,000,000. Dallin, German Rule 426. Another estimate is that 2,300,000 Russians
died “du typhus” in the prisoner-of-war camps maintained by the Germans, and
that in those maintained by the Japanese the allied mortality was 16,000 out of
46,000, Rousseau, Droit international public 563. (In all fairness, however, it must
be pointed out that the same author estimates that in the prisoner-of-war camps
maintained by the Soviet Union the mortality was 1,321,000 out of 3,700,000 Ger-
mans; 63,000 out of 75,000 Italians; and 150,000 out of 615,000 Japanese.) Some
of the most authoritative figures are probably those set forth by the I.M.IT.F.E.
(at 1002-03) :

Of United States and United Kingdom forces 235,473 were taken prisoner
by the German and Italian Armies; of those, 9,348 or 4 per cent died in cap-
tivity. In the Pacific Theater 132,134 prisoners were taken by the Japanese
from the United States and United Kingdom forces alone of whom 35,766 or
27 per cent died in captivity.

18 See generally UNWCC History 87-108.

19 9 Dept. State Bull. 310-11 (1943); and 13 4bid., 187 (1945), respectively.

20 See, e.g., the Molotov Note of 7 November 1941, UNWCC History 88-89; and
10 Dept. State Bull. 145 (1944) where the following is stated with respect to one
of the protests:
In that protest the Department again called upon the Japanese Govern-
ment to carry out its agreement to observe the provisions of the convention
and warned the Japanese Government in no uncertain terms that the Ameri-
can Government would hold personally and officially responsible for their acts
of depravity and barbarity all officers of the Japanese Government who have
participated in their commitment and, with the inexorable and inevitable con-
clusion of the war, will visit upon such Japanese officers the punishment they
deserve for their uncivilized and inhuman acts against American prisoners
of war.
The protest referred to above also summarized the specific articles of the 1929
Convention which the Japanese were alleged to have violated. 10 Dept. State Bull.
168-75. A number of these notes of protest are réproduced in extenso under the
caption “Japanese Atrocities” in 13 Dept. State Bull. 348-57 (1945).

21 UNWCC History 112-34.
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ing that the Allies intended to impose penal sanctions against individ-
uals guilty of the maltreatment of prisoners of war. We shall have
occasion later in this chapter to review a few of the many trials of
individual war criminals which followed the termination of hostilities
in 1945.22 And each of the judgments rendered after the trials con-
ducted before both the International Military Tribunal at Nuremberg
in 1945-46 and the International Military Tribunal for the Far East
at Tokyo in 1946-47 is based, in part, upon the murder and ill-treat-
ment of prisoners of war.?

Shortly after the conclusion of World War II the late Dr. Ernst H.
Feilchenfeld of Georgetown University found that he had quite a few
former prisoners of war available on the campus for direct-research
purposes. He took advantage of this situation to probe deeply into
a number of specific facets of the prisoner-of-war problem. One of
his major conclusions was that “[i]t is one of the greatest weaknesses
of the existing rules on prisoners of war that they do not contain
definite and written provisions on sanctions. There should be sanctions
and they should be written into a new convention.”?* Apparently, this
need for “statutory” provisions to repress violations of the proposed
new conventions, including that pertaining to prisoners of war, was
generally recognized and the draft prisoner-of-war convention pre-
sented by the ICRC to the 1948 Stockholm Conference contained a
proposed article on the subject.2’ However, the Stockholm Conference
found the proposal inadequate, and adopted a resolution requesting
the ICRC to continue its work in this area so as to be able to submit
to the impending Diplomatic Conference a more far-reaching proposal
with respeet to penal sanctions for violations of the convention.*®

22 While exact statistics have never been accumulated, it is probable that some-
thing in excess of 2,000 separate trials were conducted by the various Allies in
Europe and in the Far East. (Of course, many of these involved victims other
than prisoners of war, and most of them involved more than one accused.) One
table, which does not purport to be complete, lists 1,911 trials. 15 LRTWC xvi. Of
the 89 cases actually reported in LRTWC, 49, or 55 per cent, involved some pris-
oners of war as victims. Unfortunately, few of these statistics include any data
with respect to the number or the nature of war crimes trials conducted in the
Communist countries.

28 I.M.T. 471 & 475; ILM.T.F.E. 10241136, passim.

24 Feilchenfeld, Prisoners of War 89, He also stated (at 91): [I]t would be an
improvement if a new convention on prisoners of war contained in one chapter a
whole criminal code dealing with acts to be treated as war crimes. This code
should contain clear definitions and be sufficiently specific. Professor Quincy
Wright suggests a code defining as concretely as possible the various crimes
against prisoners of war.,” For a somewhat similar suggestion made after Warld
‘War I, see Phillimore & Bellot 62.

25 Article 119 of that draft included several of the provisions now appearing in
Article 129 of the Convention. Draft Revised Conventions 134. It derived basically
from Article 29 of the 1929 Wounded-and-Sick Convention. See note 8 supra.

28 Resolution XXTIII, Report of the XVIIth Conference 76, 94.
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The ICRC complied with that request and proposed several new
articles containing both substantive and procedural provisions.?” The
proposal containing the substantive provisions was amended and
adopted by the 1949 Diplomatic Conference, ultimately becoming
Article 130 of the 1949 Convention.?8 The proposals containing the ad-
ditional procedural provisions received a cooler reception, none of
them being accepted in toto, although a few portions thereof did sur-
vive to be incorporated elsewhere in the Convention.

As a result of the foregoing actions, the 1949 Convention contains
provigions listing the specific acts of maltreatment considered to be
major (‘“serious” or “grave”) violations of the Convention;?® and
separate provisions calling upon the High Contracting Parties to en-
sure that their statute books contain legislation establishing penal
sanctions both for such major violations and for all other violations
of the provisions of the Convention.?® In view of the rapidity with
which both sides in the Korean hostilities announced that they would
comply with the 1949 Convention,3! the world was warranted in an-
ticipation that the treatment of prisoners of war in that armed con-
flict would be exemplary and that the need for resort to penal sanc-
tions would be minimal. Unfortunately, such was not the case.
Numerous instances of the commission of many of the grave breaches
of the Convention enumerated in Article 130, including the murder
of prisoners of war, began to come to light as early as September
1950, as soon as troops of the United Nations Command moved into
territory previously held by the North Koreans.3? At the time of the

27 Article 119, 119(a), 119(b), and 119 (c¢c). Remarks and Proposals 64—66.

28 See 3 Final Record, Annex 49, at 42. The listing of the specific offenses which
were to constitute “grave breaches” of the Convention, proposed in Article B of
that Annex, was adopted by the 1949 Diplomatic Conference as Article 130 with
only stylistic changes. It should not be overlooked that Article 13 also lists a num-
ber of substantive offenses which are designated “serious” breaches of the Con-
vention. See note 42 infra.

29 Articles 13 and 130, respectively.

30 The first and third paragraphs of Article 129, respectively.

31 In July 1950 the Foreign Minister of the Democratic Republic of Korea
(North Korea) sent a message to the United Nations Secretary-General stating
that its forces were “strictly abiding by principles of Geneva Conventions [sic]
in respect to Prisoners of War.” 1 ICRC, Conflit de Corée, No. 16. For the commit-
ments made by the United States and the Republic of Korea, see 1bid., Nos, 12
and 15, respectively. For the commitments made by the Governments of the other
forces comprising the United Nations Command, see, ibid., Nos. 20-46.

32 For some of the major violations of the law of war and of the provisions of
the 1949 Convention which began to come to light beginning in September 1950,
see U.S. Congress, Korean War Atrocities, passim. Concerning the method by
which the United Nations Command proposed to take judicial action against the
identified culprits, see note V-24 supra.
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signing of the Armistice Agreement in July 1958, the United Nations
Command had identified and was holding several hundred Communist
prisoners of war, both North Korean and Chinese, for trial for pre-
capture offenses committed against United Nations Command pris-
oners of war. Under the provisions of the Armistice Agreement relat-
ing to the repatriation of prisoners of war, it was necessary to repa-
triate these individuals without the imposition of the punishment
which many of them undoubtedly deserved.’3

It is obvious, then, that Korea did not provide a valid proving
ground for these new provisions of the 1949 Convention dealing with
penal sanctions for violations.3* Whether a future international armed
conflict in which any Communist countries involved are formally
Parties to the Convention will prove any different is a matter of
conjecture.3® Certainly, the many brutal atrocities against prisoners
of war committed by the North Koreans, and the numerous more

33 When India finally agreed late in 1973 to repatriate the Pakistani prisoners
of war whom she had held for a period of two years after the complete cessation
of hostilities, some 195 were at first denied repatriation and were retained for
trial for war crimes by Bangladesh. As they were ultimately repatriated without
trial, it is not possible to state the exact nature of the war crimes that they were
alleged to have committed. Because Bangladesh, rather than India, was the
intended prosecutor, it is probable that the allegations concerned civilians rather
than prisoners of war.

34 It will perhaps have been noted that throughout this study it has unfortun-
ately been necessary, on numerous occasions, to state that international armed
conflicts in which Communist nations were involved have not provided valid prov-
ing grounds for the various provisions of the Convention. In some such confiicts
the applicability of the Convention has been denied by them despite the specific
provisions of Article 2; in others they have merely systematically disregarded and
violated the Convention as a matter of national policy, usually at the same time
charging their adversaries with such conduct. For some specific examples, see notes
3b, 36, and 63 infra.

35 The events in Vietnam are not helpful, as the North Vietnamese denied that
the Convention was applicable (see note I-68 supra; see also Levie, Maltreatment
in Vietnam 330) and the Vietcong denied that they were bound by its provisions
(5 LR.R.C. 636 (1965)). However, as we have seen, the requirement of humane
treatment of prisoners of war long predates the 1949 Convention and has undoubt-~
edly become a part of the customary international law of war, See p. 343 supra.
It is therefore unpleasantly illuminating to read the following statement made by
one of the American prisoners of war (Frishman) released by the North Viet-
namese in August 1969, during the course of the hostilities, as an indication of
their humanitarian point of view:

All I'm interested in is for Hanoi to live up to their claims of humane and
lenient treatment of prisoners of war. I don’t think solitary confinement,
forced statements, living in a cage for three years, being put in straps, not
being allowed to sleep or eat, removal of finger nails, being hung from a ceil-
ing, having an infected arm which was almost lost, not receiving medical care,
being dragged along the ground with a broken leg, or not allowing an ex-
change of mail to prisoners of war are humane. AEI, Problem 26, See also
note I1-145, supra.
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subtle, but equally reprehensible, violations of the provisions of the
Convention committed by the Chinese Communists, do not augur well
for the future.’¢

It may be stated that in the course of the evolution of the law of
war a “common law’’ of penal sanctions evolved under which punish-
ment was imposed on offenders for maltreatment of prisoners of war
as well as for other violations of the law of war. This was not a
wholly satisfactory solution, as it encouraged the argument that the
imposition of such sanctions violated the maxim nullum crimen sine
lege, nullum poena sine lege—no punishment without a preexisting
law. 37 This is not to say that the trials for conventional war crimes
conducted after World War II fell within this prohibitory maxim.38
The offenses which were the subjects of such trials were violations
of the law of war which were punishable under that law at the times
of their commission.?® Moreover, the individuals tried for killing pris-
oners of war were actually being tried for some type of unjustifiable
homicide; and the individuals tried for physically maltreating prison-
ers of war by torture, beating, using them as medical guinea pigs,
ete., were actually being tried for assault and battery, or aggravated
assault, or maiming, etc. In very rare instances will it be found that

36 According to U.K. T'reatment 31, the Chinese Communists in Korea asserted:
Prisoners of war were common people who had been duped by their reac-

tionary governments. Those who did not recognize the “truth” of this asser-

tion and argued that they were entitled to the provisions of the convention

were sharply told that they were “war criminals” and entitled to nothing—

except shooting. For referring to the convention men were struck, threatened

and made to stand at attention for long periods.

And again (at 32) :
[T]he Chinese in Korea, by simply maintaining that all soldiers fighting for
their “bourgeois” or “imperialist” opponents were, ipso facto “war criminals,”
succeeded to their own satisfaction in justifying their complete disregard of
the convention. One prisoner [of war] was told by a Chinese interrogator that
the Prisoner-of-War Convention was fully observed by the Chinese. “but only
after the prisoner had reached a stage of full repentance for his past crimes.”

Fighting against the Chinese was tlie most heinous of these crimes.

This is almost exactly what had been forecast 15 years earlier as the treatment
of prisoners of war to be expected from the Soviet Union, then the only Commun-
ist nation. Taracouzio, Soviet Union 321. For actual Soviet practices during World
War II, see Richardson, Prisoners of War as Instruments of Foreign Policy
47. Upon the death of Japanese Prince Fumitaka Konoye in 1956 in the Soviet
Union, where he had been held since his capture in 1945 while serving in the Jap-
anese army, the Japanese Foreign Office announced that it had learned that he
had died while serving a sentence adjudged upon his conviction in 1951 of having
committed the war crime of “supporting capitalism.” New York Times, 11 Decem-
ber 1956 at 8, cols. 3—4.

37 Discussions in depth of the subjects of nullum crimen sine lege, ex post facto,
the defense of superior orders, ete., will be found throughout the voluminous liter-
ature with regard to the post—-World War II war crimes program.

3815 LRTWC 166-"70. )

30 I M.T. 461-62; IM.T.F.E. 1103-04.
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an individual was tried for a violation of the law of war as to which
there was no comparable offense among the penal statutes of the vast
majority of the States then constituting the world community of
nations. Nevertheless, it is, of course, preferable from legal, socio-
logical, and penological points of view to have specific coverage of
these matters included in a binding international agreement such as
the 1949 Convention.?® It therefore behooves us to investigate the
extent to which the provisions of the Convention, and the penal laws
of most nations, affirmatively remedy the situation with respect to
those violations of the laws and customs of war involving the mal-
treatment of prisoners of war.4!

B. SUBSTANTIVE OFFENSES

Although it has become customary to refer to Article 130 as the
“grave breaches” provision of the Convention, it is essential that con-
sideration be given to the provisions of Article 13 at the same time.
While the first paragraph of Article 13 uses the term “serious breach,”
rather than “grave breach,” this does not appear to constitute a
distinction.*?

The first sentence of Article 13 is really the fundamental principle
of the Convention, the one which is repeated either explicitly or im-
plicitly throughout the Convention—oprisoners of war must be hu-
manely treated.*® The offenses specified in Articles 13 and 130 are

10 Most legal systems will still require national laws to implement the Conven-
tion’s provisions. See the discussion of SUBSTANTIVE OFFENSES, immediately
below.

41 It must be borne in mind that we are here concerned solely with the pro-
visions of the Convention relating to the trial and punishment of individuals,
whatever their prior or current status, who are allegedly guilty of the maltreat-
ment of prisoners of war.

42 Article 133 provides that the English and French versions of the Convention
are equally authentic. In the French version the word “grave” is employed in
both Articles 13 and 130. While one unsuccessful attempt was made to adopt uni-
form language in another aspect of these two articles (see pp. 358-359 infra), no
attempt was made to eliminate the discrepancy, if it be one, with respect to the
use of the different words “serious” and “grave” appearing solely in the English
version to categorize the types of breaches proscribed by Articles 13 and 130, re-
spectively. Article 85(1) of the 1977 Protocol I refers to “[t]he provisions of the
Conventions relating to the repression of breaches and grave breaches.”

43 The requirement for humane treatment of prisoners of war has been termed
the “basic theme” (Pictet, Commentary 140), the “touchstone” (AEI, Problem 4)
of the Convention. It is a standard enunciated by the Prophet Muhammad in the
seventh century. Erekoussi. The Koran and the Humanitarian Conventions, 2 LR.
R.C. 273, 277. Occurrences during the 1973 Arab-Israeli War, involving the wil-
ful killing and inhuman treatment of Israeli prisoners of war by the Syrians and
Egyptians, charged by Israel [Israeli Ministry for Foreign Affairs, Defenceless;
Blaustein and Paust, On POW’s and War Crimes, 120 Cong. Rec. 1779 (1974))
would seem to raise 2 question as to whether the humanitarian admonitions of the
Prophet are still being followed.
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merely those that have been determined to be the major violations of
that principle.** There can, of course, be innumerable violations of the
Convention other than those considered to be so important as to war-
rant specific mention.

In effect, the Convention places a number of offenses committed
against prisoners of war in the category of “grave breaches,” there-
by making them offenses which the contracting parties are under an
obligation to punish or to assist in punishing, regardless of the na-
tionality of the offender. And so obviously serious are the offenses
enumerated, that there can be no possible quarrel with the statement
contained in the report of the committee of the 1949 Diplomatic Con-
ference that only those offenses had been included “which no legislator
would object to having included in the penal code.”*® While it is
possible to apply a variety of methods in subdividing the substantive
offenses listed in Articles 180 and 18, we will here consider and dis-
cuss them in the context of those appearing in both Articles—those
appearing only in Article 180, and those appearing only in Article 13.4¢

1. Wilful Killing

This is murder—an offense under the military and civilian penal
codes of every civilized nation. It is the offense against prisoners of
war that has been most frequently punished in the past. It was pro-
hibited by Article 23c of both the 1899 and the 1907 Hague Regu-
lations, although neither of those codes provided for penal sanctions
for violations thereof. However, in the notes on The Dreierwalde

44 There was some discussion at the 1949 Diplomatic Conference of a proposal
to use the term “serious crime” in the first paragraph of Article 13. 2A Final Rec-
ord at 349 (emphasis added). This proposal was discarded because it was felt to
be inappropriate to refer to “crimes” in an Article setting forth the basic require-
ment of humane treatment. Ibid., 563. In view of the overall content of the Article,
this was strange reasoning. However, even if it is determined that the acts or
omissions enumerated in Article 13 that are not specifically repeated in Article 130
are not separate grave breaches of the Convention, it would appear apodictic that,
at a minimum, a violation of any of the prohibitions of Article 13 would constitute
a violation of the substantive offense of “inhuman treatment” listed in Axrticle 130.
The ICRC’s official interpretation of the Convention affirmatively states both that
“[t]he principal elements of humane treatment are . . . listed in the Article [13]”
(Pictet, Commentary 140), and that Article 13 specifies “certain acts which con-
stitute grave breaches.” Ibid., 143.

45 2B Final Record 115, They would also be criminal violations of the law af war
under the definition of war crimes enunciated in Lauterpacht, The Law of Nations
and the Punishment of War Crimes. 21 B.Y.I.L. 58, 79.

48 While this author believes that the “serious breaches” of the first paragraph
of Article 13 and the “grave breaches” of Article 130 should be considered as be-
ing equally within the purview of Article 129 (the procedural Article), admittedly
States have not so dealt with them. For example, section 1 (1) of the United King-
dom’s Geneva Conventions Act, 1957, specifically provides only for punishment for
the commission of the grave breaches enumerated in Article 130 of the Convention
and does not mention Article 13 thereof.
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Case, the United Nations War Crimes Commission concluded that the
killing of prisoners of war constituted a criminal violation of the
law of war under customary international law even before the 1907
Hague Regulations became effective.*” This seems to have been the
general consensus as we find that, after World War II, the courts of
the countries trying war crimes cases, whether of common law or of
civil law heritage, uniformly applied penal sanctions in cases involv-
ing the killing of prisoners of war.*® It appears beyond dispute that
in including the offense of “wilful killing” of prisoners of war among
the grave breaches of the Convention which are specifically subject
to penal sanctions, the drafters of the 1949 Convention were merely
continuing in complete conventional form what had previously been
based on a combination of customary and conventional law.

The contention has been advanced that the term “wilful killing”
includes death caused by faults of omission provided that the omis-
sion was wilful and was intended to cause death.t® While there may
be some controversy in connection with the basic premise, with the
provisory clause it is somewhat difficult to see how the death could
be deemed to have resulted from a fault of omission. The examples
given to support the contention—reduction of food rations to a point
where deficiency diseases cause death, and putting to death as a re-
prisal despite the fact that reprisals against prisoners of war are
specifically prohibited— can scarcely suffice for that purpose. An exe-
cution knowingly and wilfully performed as a reprisal—reprisals
being specifically prohibited—would certainly be a wilful killing, but
by an act of commission, not by an act of omission. And the reduction
of the food ration to a point which would not support life, if done
wilfully and intentionally and not because of circumstances beyond
the control of the offender, would probably constitute both a wilful
killing by a specific act of commission and the offense of “wilfully
causing great suffering or serious injury to body or health,” which
is hereinafter discussed.?®

In addition to the “grave breach” of wilful killing specified in Ar-
ticle 180, there is also ‘the “serious breach” gpecified in Article 13
consisting of “any unlawful act or omission by the Detaining Power

471 LRTWC 81, 86. See, e.g., note 4 and note I-28 supra. See also Digest, 15
LRTWC 99, and Winthrop, Military Law 1238.

48 See, e.g., U.S.: The Dostler Case and The Jaluit Atoll Case; U.K.: The Essen
Lynching Case and The Stalag Luft III Case; Canada: The Abbaye Ardenne
Case; France: Trial of Robert Wagner (reversed on jurisdictional grounds) and
Trial of Carl Bauer. See also IL.M.T. 471-72; I.M.T.F.E. 1002; and Kalshoven, Bel-
ligerent Reprisals 191. See also the disecussion of Article 121 at p. 397 infre, and of
Axrticle 42 at pp. 403404 infra.

49 Pictet, Commentary 626-27. See also 1971 GE Documentation, II at 38 n.107.
But see Pal Dissent 1158; and 1971 GE Report, para. 568.

50 See pp. 360-361 infra.
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causing death.” Several comments concerning that provision appear
appropriate: first, while the phrase “causing death” may have been
intended to be coextensive with the Article 130 grave breach of “wil-
ful killing,” this is not so, as the latter offense is more restricted
than the former (for example, the Article 13 offense would include
causing death by negligence, death resulting from the use of exces-
sive force to prevent escape, death resulting from the failure to pro-
tect a prisoner of war from the violence of civilians, ete.); second,
the objections voiced above concerning acts of omission are obviously
not applicable here where the definition given specifically includes
acts of omission and does not include either “wilfully” or “know-
ingly”’; and third, while the provision refers to unlawful acts or omis-
sion of the Detlaining Power, the latter acts through human agents
and the responsible individuals are the ones who will suffer punish-
ment for the offenses which they have committed or ordered to be
committed.®

2. Torture or Inhuman Treatment, Including Biological
Experiments

a. INHUMAN TREATMENT

The prisoner-of-war codes of 1899, 1907, and 1929 all provided for
the humane treatment of prisoners of war, but none of them contained
sanctions for inhumane treatment. This omission has now been recti-
fied. As we have just seen, Article 13 of the 1949 Convention provides,
in pertinent part, that “prisoners of war must at all times be humanely
treated.” Article 130 makes “inhuman” treatment a grave breach
of the Convention. From the phraseology employed in Article 130,
both in English and in French, it would seem that the draftsmen in-
tended the above-captioned items to describe only one offense;*? and
it is probable that this is so, with inhuman treatment being the broad
term within which the other two items fall, specific mention being
made of torture and of the use of prisoners of war as human guinea
pigs because, unfortunately, these two offenses occurred with such

51 The ILM.T. properly stated (at 466) that “[c]rimes against international law
are committed by men, not by abstract entities, and only by punishing individuals
who commit such crimes can the provisions of international law be enforced.”

G2 The 1956 Commission of Experts (convened solely to study the problem of
grave breaches) made this comment:

The Commission noted that the framers of the Conventions had considered
torture and inhuman treatment to be different aspects of one and the same
“orave breach,” which also comprised biological experiments. In the Experts’
opinion, all acts or omissions that led to great moral suffering or caused ser-
jous deterioration in the victim’s mental condition should also be comprised
in that “grave breach.”

1956 GE Report 5.
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alarming frequency during World War II.53 However, for the pur-
poses of this discussion, which is enumerating offenses against pris-
oners of war not only from the point of view of the Convention, but
also from the point of view of the national penal codes under which
they will be prosecuted, torture and biological experiments will be
treated as separate offenses.

The captioned provision leaves open for interpretation the question
as to exactly when maltreatment, other than torture or biological
experiment, becomes inhuman. It seems clear that this is a decision
which it will be necessary for the national courts concerned to reach
on a case-by-case basis.’ Inasmuch as national standards vary greatly,
it can be assumed that problems will arise in this area. It is worthy
of note that the 1956 Commission of Experts arrived at the conclu-
sion, in which the ICRC apparently concurs, that, for maltreatment
to constitute the grave breach of inhuman treatment, it is not neces-
sary that it involve an attack on the physical integrity or health of a
prisoner of war but that it includes moral suffering.’ While such an
interpretation, if followed in trials for alleged grave breaches of this
category, will be of some assistance in determining that a particular

53 Of course, the offense of inhuman treatment includes many other acts besides
torture and the use of prisoners of war as human guinea pigs.

5¢ Post—World War II cases in which national courts had no great difficulty in
finding punishable maltreatment include: Trial of Babao Masao (death march),
Trial of Tanaka Chuichi (tying prisoners of war to a post and beating them);
Trial of Arno Heering (forced march with inadequate supplies) ; Trial of Willi
Mackensen (forced march with inadequate supplies); Gozawa Trial (flogging,
overwork, and general maltreatment).

55 See note 52 supra. In Pictet, Commentary 627, the conclusion of the Commis-
sion of Experts was adopted and amplified as follows:

Inhuman treatment—The Convention provides, in Article 13, that prisoners
of war must always be treated with humanity. The sort of treatment covered
here would therefore be whatever is contrary to that general rule. It could not
mean, it seems, solely treatment constituting an attack on physical integrity
or health; the aim of the Convention is certainly to grant prisoners of war in
enemy hands a protection which will preserve their human dignity and prevent
their being brought down to the level of animals. Certain measures, for ex-
ample, which might cut prisoners of war off completely from the outside world
and in particular from their families, or which would cause great injury to
their human dignity, should be considered as inhuman treatment.

This same position had earlier been taken by the I.M.T.F.E., which referred to
“mental torture,” giving as an example an incident in which a number of actions
were taken one evening to make certain prisoners of war (several of Doolittle’s
fliers) believe that they were about to be executed by a firing squad, but at the last
minute they were told that the Japanese executed only at sunrise and that they
would be executed in the morning if they did not talk before then. L.M.T.F.E. 1063.
Article 11 (1) of the 1977 Protocol I provides in part that “[t]he physical or mental
health and integrity of persons who are in the power of the adverse Party ... shall
not be endangered by any unjustified act or omission.” See note 66, infra. However,
it is extremely doubtful that it would be possible to find provisions in most nation-
al penal codes which would cover this type of offense.
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offense falls below the lowest acceptable level of humane treatment,
it does not definitively solve the problem of exactly where that level
should be placed.®®

Finding a substantive national penal provision which would fur-
nish the basis for charging an individual with the offense of inhuman
treatment of a prisoner of war should present no great difficulty in
the majority of cases of this category.’” Many, if not most, of them
will result in the death of the prisoner of war and thus will permit
of prosecution for either murder or some lesser degree of homicide;
others, not involving the death of the prisoner of war, will fall within
the definitions of assault and battery, maiming, maltreatment of pris-
oners of war,’ maltreatment of a person subject to one’s orders, ete.

b. TORTURE

Even with respect to the two categories of inhuman treatment spe-
cifieally mentioned in the Convention—torture and biological experi-
ments—questions of interpretation arise. Thus, the position has been
taken that the term “torture,” as used in the Convention, relates pri-
marily to maltreatment resorted to as an illegal method of obtaining
a confession or information.®® While this has undoubtedly been the
motivation for a large part of the torture of which prisoners of war
have been the victims,® such an interpretation must not be permitted
to remove from the scope of the coverage of this grave breach of the
Convention torture inflicted as punishment,® out of sheer sadism, or,
even more important in these days of the war for men’s minds, to
“convert” an adamant prisoner of war to the Detaining Power’s

50In a claim for pecuniary damages made to the United States—German Mixed
Claims Commission established after World War I, the claiment, a former prisoner
of war of the Germans, contended that the use of paper bandages in a German
hospital to bandage his wounds constituted maltreatment. The claim was disallowed,
6 Hackworth Digest 278. Such an act, particularly where caused by force of cir-
cumstances beyond the control of the Detaining Power, would unguestionably be
above the line of demarcation.

57 A few States have enacted general penal laws specifically making punishable
the commission of any act constituting one of the grave breaches enumerated in
Article 130. See pp. 371-374 infra.

68 U.S.S.R. Law of 25 December 1958, Article 32. See note 75 infra.

59 Article 93, Uniform Code, 10 U.S.C. §893.

00 Pictet, Commentary 627; Pilloud. Protection pénale 854, These two authors
would put all maltreatment for any purposes other than torture to obtain infor-
mation and biological experiments under the offense of “wilfully causing great
suffering.” Pictet, Commentary 628; Pilloud, Protection pénale 856. Physical and
mental torture inflicted in order to obtain information is specifically proscribed
by the fourth paragraph of Article 17 of the Convention. See pp. 106-109 supra.

01 I.M.T.F.E. 1029; Trial of Erich Killinger.

62 For an example of this, see I.M.T.F.E. 1132-383 & 1057-58.
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political ideology.%® In other words, torture is, and should always be
congidered, a grave breach of the Convention, whatever its motive,
and even if motiveless.

¢. BIOLOGICAL EXPERIMENTS

The extensive use of prisoners of war during World War II as
“guinea pigs” for medical experimentation was without precedent in
the history of war.%* There was no opposition to the specific inclusion
of this offense among the grave breaches of the Convention to be
listed in Article 130. However, there was some difference of opinion
as to phraseology. It will be seen that in Article 180 reference is made
solely to “biological experiments,” while in the first paragraph of
Article 13 the prohibition is against “medical or scientific experiments
of any kind which are not justified by the medical, dental or hospital
treatment of the prisoner concerned and carried out in his interest.”
An effort was mate by one of the Netherlands delegates to have both
articles use the term “biological experiments.”85 While the statement
of the Netherlands delegate that the two terms were meant to cover
the same illegal acts was undoubtedly correct, the definition contained
in Article 18 appears to be far more definite and far less likely to
result in legalistic disputes on interpretation. It is unfortunate that
the 1949 Diplomatic Conference neither accepted the suggestion of
the Netherlands delegate nor took the reverse action [that of changing
Article 130 to make it coincide with the first paragraph of Article 18],
and that it allowed the two different terms to remain in the Conven-
tion. However, from the history of the negotiations, it appears pos-
sible to conclude that any violation of the portion of Article 13 quoted
above will constitute the grave breach of performing “biological ex-

63 The following statement from U.K., Treatment 22, clearly demonstrates the
use of torture, not as a method of interrogation, but to force a prisoner of war to
abandon his loyalty to his own country and to adopt the political views of his
captors:

When all of these methods of inducement had failed . . . the Chinese [Com-
munists in XKorea] had recourse to physical coercion and torture, revolting to
the humane mind and expressly forbidden by the Prisoners-of-War Conven-
tion. Before the middle of 1951 the Chinese adopted the simple attitude that
if a prisoner would not co-operate he was punished. If the punishment re-
sulted in his death it was because he was an obstinate “war criminal.” Later
the argument was changed, and physical punishment was said to be inflicted
for special offences rather than a general refusal to see “the light.” Torture
and ill-treatment were carried out quite cold-bloodedly for the purpose of
breaking a man’s resistance.

See note 34 supra.

%4 For some post-World War II trials which included incidents involving invol-
untary and illegal medical experiments on prisoners of war (and civilians) sce
IM.T. 474; ILM.T.F.E. 1065; Trial of Rudolf Hoess; Medical Case; Milch Case.

65 2A Final Record 381.
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periments” in violation of Article 130.6

It is doubtful that the penal code of any country will have provi-
sions directly covering the offense of involuntary “biological experi-
ments” or “medical or scientific experiments of any kind which are
not justified by the medical, dental or hospital treatment of the pris-
oner [of war] concerned and carried out in his interest.” Where a
State has enacted general legislation making punishable all violations
of the provisions of Article 130,57 no problem exists. Where such a
step has not been taken, it will usually still be possible to prosecute
individuals charged with illegal actions of this nature under national
penal laws defining assault and battery, maiming, unjustifiable homi-
cide, ete.%8 Of course, statutes specifically making such actions a penal
offense, or making the violation of any part of Article 130 an offense,
are preferable. )

It should be noted that Article 13 includes among its “serious
breaches” not only the “medical and scientific experiments” already
noted, but also “physical mutilation.” This might be as a result of a
biological experiment. However, in addition, during World War II
the Germans ordered that all Soviet prisoners of war be branded.®®
Such a procedure, performed with the traditional hot branding iron,
would certainly constitute a violation of the prohibition against physi-
cal mutilation. While tattooing would likewise constitute a permanent
physical mutilation, it is doubtful that branding by the use of indelible
ink stamped on the individual prisoner of war would fall within the

66 Pictet, Commentary 627-28. The 1956 GE Report states (at5):
The Commission diseussed, but without reaching a decision, the question
whether every biological experiment on a protected person should be consider-
ed as a brave breach, as some experts considered. The Commission agreed,
nevertheless, that every biological, medical or scientific experiment carried
out against a person’s will, or dignity, or likely to cause serious physical or
mental injury, was prohibited by the Conventions and should be repressed.
Article 11 (2) of the 1973 Draft Additional Protocol contained an additional pro-
hibition against “physical mutilations or medical or scientific experiments, includ-
ing grafts and organ transplants, which are not justified by the medical, dental or
hospital treatment of the persons concerned and are not in their interest.” With
considerable editing this became Article 11(2) of the 1977 Protocol 1. However, the.
Diplomatic Conference found it appropriate to add further restrictions in new
Article 11(3), (5), and (6), and to provide specifically in new Article 11(4) that
a violation of Article 11(1) or (2) would be a grave breach of the Protocol.

Ten excellent principles for use in determining the legality of the performance
of medical experiments on a prisoner of war are set forth in the opinion of the
U.S. Military Tribunal in The Medical Case, 2 T.W.C, at 181-83. These principles
are reproduced in Taylor, The Nuremburg War Crimes Trials, International Con-
ciliation, April 1949, No. 450 at 284-86.

67 See note 57, supra.

88 Pilloud, Protection pénale 855-56.

60 Trainin, Hitlerite Responsibility 51-53; Vizzard, Policy 250-51.
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prohibition as it would cause no suffering and eventually fades away,
leaving no actual mutilation.

It has been observed that the prohibitions against the use of pris-
oners of war as scientific guinea pigs do not include prohibitions
against generally recognized and medically accepted inoculations and
immunizations.” The prohibitions are solely against experimentation,
not against practices that are recognized and applied by the medical
profession generally. This would be equally true of valid surgical
procedures deemed necessary for the health and well-being of the indi-
vidual prisoner of war.

3. Wilfully Causing Great Suffering or Serious Injury to

Body or Health

As long ago as during the War of 1812 between Great Britain and
the United States the Parties thereto agreed that “[n]o Prisoner [of
war] shall be struck with the hand, whip, stick, or any other weapon
whatever.”” While the wilful causing of great suffering by, or serious
injury to, prisoners of war was clearly prohibited by both the 1907
Hague Regulations and the 1929 Convention, World War II saw the
widespread commission of acts in violation of this prohibition.?2

It is here that the ICRC would place sadistic maltreatment, rather
than in the preceding category of offenses.” The inclusion of this
particular grouping as a grave breach of the Convention should serve
to prevent an offender from avoiding punishment as a result of an
overly restrictive interpretation of the terms “inhuman treatment”
and “torture.” Actually, this category of grave breaches appears to
be a sort of residual provision intended to cover most of the cases
of physical or mental maltreatment that may be determined not to be
within the previous category of grave breaches.

It has already been indicated that mental torture and moral suffer-
ing may fall within the ambit of “inhuman treatment” or “torture,”
proscribed under the grave breaches discussed immediately above.™
They may also constitute a violation of the present category of grave

70 See note II-124 supra. U.S. Army Regs. 633-60, paras. 37 & 41. Para. 37, spe-
cifically requires the military authorities of prisoner-of-war camps operated by the
United States to give certain inoculations and vaecinations. Paragraph 41 of those
Regulations provides for the maintenance of lists of the blood types of prisoners
of war “who have volunteered to furnish blood,” a procedure which would also not
be within the purview of the prohibitions. See also Pictet, Commentary 141 and
Article 11(3) and (6) of the 1977 Protocol 1.

71 Article VII, Cartel for the Exchange of Prisoners of War between Great Brit-
ain and the United States (1813). After World War I two leading English schol-
ars stated that “except in self-defence or to prevent escape, it is contrary to the
laws and customs of war, as hitherto understood, to strike a prisoner [of war] at
all.” Phillimore & Bellot 58.

2 IM.T.474; I.M.T.F.E. 1088-89; Pal Dissent 1124 & 1158; Olson, Soviet Policy
53. But see Anon., POW in Russia 20.

73 Pictet, Commentary 628; Pilloud, Protection pénale 856.

74 See pp. 356-357 supra, and note 55 supra.
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breaches. Reservations must be attached to any statement concerning
the existence and availability in the law of many States of substantive
penal statutes which could serve as a basis for prosecutions for offenses
constituting this category of grave breaches.”® Thus, it is extremely
difficult to conceive of any existing statute in the United States crimi-
nal code which can be considered as proscribing the offense of causing
great moral suffering in the absence of a direct physical act.?®

4. Compelling a Prisoner of War to Serve in the Forces
of the Hostile Power

The last paragraph of Article 23 of the 1907 Hague Regulations for-
bade 2 belligerent “to compel the nationals of the hostile party to take
part in the operations of war directed against their own country,
even if they were in the belligerent’s service before the commencement
of the war.”” During World War I the Germans attempted, albeit
unsuccessfully, to persuade British prisoners of war of Irish origin
to volunteer for service in an Irish brigade to be formed as a part of
the German army."® During World War II there were many instances,
particularly on the part of the Germans, of the recruitment or the
compelling of prisoners of war (and enemy civilians) to serve in the
armed forces of the Detaining Power and to fight against their own

75 The Soviet Union has attempted to eliminate this as a legal problem by the
enactment of a penal statute which provides that “[m]istreatment of prisoners of
war, occurring repeatedly or in conjunction with special cruelty, . . . shall be pun-
ished by deprivation of freedom for a term of one to three years.” Article 32, U.S.
S.R. Law of 25 December 1958, The Commentary to that article states that “[t]he
objective side of mistreatment of prisoners of war may be reflected in actions (for
example, beatings) or failure to act (for example, deprivation of food).”

76 An incident causing great mental suffering, such as that related by ILM.T.F.E.
(see note 55 supra), might, under some penal codes, constitute the offense of com-
municating a threat. This would make punishable some of the acts proscribed by
this category of grave breaches. But by no stretch of the imagination (and crim-
inal courts, even when trying former enemies, are not noted for the fertility of
their imaginations) can an offense presently be found to be included in the penal
codes of the vast majority of nations which would permit a conviction for many
other acts which would undoubtedly cause great mental suffering. There can be no
dispute as to the validity of the statement that “it may be wondered if this is not
a special offense not dealt with by national legislation.” Pictet, Commentary 628.

77 This provision was new, there having been no equivalent provision in the 1899
Hague Regulations. There was, of course, no sanction specified for violations.

78 Of approximately 4,000 eligibles only 32 volunteered. Vizzard, Policy 239, For
the details of this episode, see Inglis, Roger Casement 287-89. In Rex v. Casement
he was convicted of treason by a British court. However, the German action did
not violate the provision of the 1907 Hague Regulations quoted in the text as it
was based strietly on volunteering.
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country or its allies.? The prohibition contained in the 1907 Hague
Regulations related only to compulsory service and included no sanc-
tions for violations. The latter defect has now been remedied. How-
ever, as is readily seen, the only prohibition contained in Article 130
of the 1949 Convention is once again against compulsion, and no men-
tion is made of attempts to recruit prisoners of war into the armed
forces of the Detaining Power. Such action is prohibited by Article 7
of the Convention, which provides that prisoners of war may not
“renounce in part or in entirety the rights secured to them by the
present Convention.”3® Any holding to the contrary would, in effect,
nullify the grave breaches provision under discussion, as a Detaining
Power so inclined would certainly contend that the challenged enlist-
ments were all voluntary, and would certainly have documentary and
other evidence to establish the voluntariness of the recruitment of the
prisoners of war into its armed forees.®!

79 For one attempt to obtain volunteers from among the prisoners of war, see
Maughan, Tobruk 806 (attempt by the Germans to recruit British and Australian
prisoners of war to fight the Russians). For an example of compulsory military
service, see the concuring opinion of Judge Musmanno in The Milch Case, 2 T.W.C.
at 821-22 (use of Russian prisoners of war to man antiaircraft guns). The Ger-
mans had a number of military units composed of or including Russian prisoners
of war (see Calvocoressi & Wint 469-70) and the Soviet Union had a number of
military units composed of or including German prisoners of war, the great ma-
jority of whom had probably volunteered to serve against their own countries. See,
e.g., Bethell, The Last Secret, passim; Epstein, Operation Keelhaul, passim. (While
this latter book appears to be factually correct, the reader must, at times, be care-
ful not to be misled by its unwarranted assumptions and unwarranted conclu-
sions.) See also note I-824 supra.

80 The 1949 Convention contains no specific provision other than that of Article
130 with respect to a prisoner of war’s serving in the armed forces of the Detaining
Power. In the 1949 Civilian Convention, the first paragraph of Article 51 affirma-
tively provides that “[t]he Occupying Power may not compel protected persons to
serve in its armed or auxiliary forces,” while Article 147 thereof parallels Article
130 of the Prisoner-of-War Convention. Moreover, that paragraph of Article 51
of the Civilians Convention contains another provision not found in the Prisoner-
of-War Convention prohibiting “pressure or propaganda which aims at securing
voluntary enlistment.” The Netherlands Government proposed that the Prisoner-
of-War Convention include a similar provision (Diplomatic Conference Documents,
Proposition by the Netherlands Government, Document No. 8 at 6; 2A Final
Record 248), but nothing appears to have come of this proposal. One writer sug-
gests that the acceptance of voluntary enlistments is a “minor” breach of the Con-
vention. Clause, Status 23-24. (A better term for violations of the Convention
which are not among the specifically enumerated grave or serious breaches would
probably be “other breaches.”)

81 During the course of the hostilities in Korea the Communists announced at
various times the capture of a total of from 50,000 to 75,000 prisoners of war.
When the discussions of the prisoner-of-war problem began at the armistice nego-
tiations, they claimed that they were holding a very small fraction of even the
lower figure. Challenged as to the fate of the balance, the great majority of whom
had been members of the Republic of Korea army, one of the assertions made by
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One problem that was the subject of lengthy discussion at the 1956
Conference of the Commission of Experts, and which was not resolved
by them, is the question of the definition of the term ‘“forces” used in
this grave-breaches clause.’? Does it include the labor service organi-
zations, the factory guard units, the antiaireraft artillery units, the
special police units, and the various other auxiliary units which flour-
ished during World War II, or is it limited to the regular armed forces
of the Detaining Power? One member of the Commission of Experts
felt that the word “auxiliary” was intentionally omitted from the
grave-breaches Article of the Convention so that compelling service
in the hostile force would not be a grave breach unless the prisoner
of war was compelled to take part in combat against his own country ;%
other members of the Commission felt that the question should be
left for determination by the judges trying cases which raise the prob-
lem ;8 while still others were of the opinion that the categories of
organizations mentioned in Article 1 of the 1907 Hague Regulations
and in Article 4 of the 1949 Convention should govern.s® It appears
that this question will, of necessity, have to be decided by the tribunals
which may be called upon to sit on cases of alleged violations of this
clause of Article 130 of the Convention.st

5. Wilfully Depriving a Prisoner of War of the Rights of
Fair and Regular Trial Prescribed in This Convention

After World War I a number of individuals were charged with, and
tried for, having ordered or participated in trials of prisoners of war

the Communists was that many of the missing prisoners of war had been “reedu-
cated” and had then “volunteered” to serve in the North Korean army. Acheson,
The Prisoner Question 744. It does not require much imagination to visualize the
nature of the “reeducation” or the actual extent of the “volunteering.” Absorption
of prisoners of war into one’s own army is an old Asiatic custom. See Sun Tsu’s
Art of War and the Manu Sriti, pp. 3—4 supra.

82 The English version of the Convention uses the term “forces of the hostile
Power” while the French version uses the term “forces armées de la Puissance
ennemie.” (Emphasis added.) It is clear that this discrepancy was the result of
poor coordination and that the two provisions were intended to be identical.

831956 GE Report, 7th Meeting at 6. The word “auxiliary” is included in the
first paragraph of Article 51 of the Civilians Convention (see note 80 supra), but
not in Article 147 thereof, the grave-breaches Article of that Convention.

81 1956 GE Report 6. This is a policy of avoiding the need for reaching a decision
which has been adopted all too frequently in this area of international law.

85 Ibid,

86 In Pilloud, Protection pénale 858, the statement is made that “this violation
appears difficult to assimilate to a common law crime,” (Transl. mine.) Certainly,
no existing statute of the United States has been found that could be used as a
vehicle for the trial and punishment of persons alleged to be guilty of this grave
breach of the Convention.
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which had made a mockery of justice.8” In each of these “trials” the
prisoner of war had been charged with a precapture offense. In Matter
of Yamashita the United States Supreme Court held that prisoners of
war charged with precapture offenses were not entitled to all of the
protections afforded by the 1929 Convention, but said that neverthless
“it is a violation of the law of war, on which there could be a con-
vietion if supported by evidence, to inflict capital punishment on pris-
oners of war without affording them opportunity to make a defense.”s8

The draftsmen of the 1949 Convention included this offense among
the grave breaches of the Convention—and rightly so. The “rights of
fair and regular trial prescribed in this Convention” to which a pris-
oner of war is entitled are undoubtedly included among those sub-
stantive and procedural rights enumerated in Articles 84-88 and
99-108, inclusive, of the Convention, but it must be conceded that not
all of these rights are necessarily vital to a “fair and regular trial.”’s?
During the 1949 Diplomatic Conference at which Article 130 was con-
ceived, drafted, and adopted, there was some discussion as to the
advisability of listing therein the specific judicial rights the denial of
which would constitute a grave breach, but this proposal was rejected.®®
Hence, once again, much has been left for interpretation by each

87T LM.T.F.E. 1027; Trial of Shigeru Sawada; Trial of Harukei Isayama, Trial
of Tanaka Hisakasu. In its recital of the evidence in the Shigeru Sawada case, the
UNWCC said (6 LRTWC at 2-3):

The fliers were not told that they were being tried; they were not advised
of any charges against them; they were not given any opportunity to plead,
either guilty or not guilty; they were not asked (nor did they say anything)
about their bombing mission. No witness appeared at the proceedings; the
fliers themselves did not see any of the statements utilized by the court that
they had previously made at Tokyo; they were not represented by counsel; no
reporter was present; and to their knowledge no evidence was presented
against them. .

In the Tanaka Hisakasu case, the UNWCC summarized the offense for which the
Japanese accused were tried as follows (5§ LTRTWC(C at 73) :

The accused were in fact found guilty of the denial of certain basic safe-
guards which are recognized by all civilized nations as being elements essential
to a fair trial, and of the killing or imprisonment of captives without having
accorded them such a trial.

88 327 U.S. 1 at 24, note 10.

89 2B Final Record 117. Under Article 85 the prisoner of war tried for a pre-
capture offense is entitled “to the benefits of the present Convention”’—which
means all of the benefits of the Convention. See pp. 379-382 infra. The grave breach
specified in Article 130 is for depriving the prisoner of war of “the rights of fair
and regular trial prescribed in this Convention.” (Emphasis added.) Violation of
parts or all of a number of the articles cited in the text would not necessarily
derogate from a fair and regular trial. Se¢ 6 LRTWC 103. While such violations
would not, therefore, constitute grave breaches of the Convention, they would still
be “acts contrary to the provisions of the present Convention” (Article 129, third
paragraph) and would thus fall within the category of “other breaches.” See note
80 supra. See also Article 75(4) and (7) of the 1977 Protocol I.

90 2B F'inal Record 88.
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national tribunal which is called upon to render judgment after trial
of an individual charged with the commission of this grave breach
of the Convention.?

6. Protection against:

a. ACTS OF VIOLENCE OR INTIMIDATION

This is one of the prohibitions of the second paragraph of Article
13 which is not specifically included in Article 130.92 As the paragraph
begins with the word “Likewise,” it appears that the intention was
to bring it within the category of “serious breaches.”®® Most acts of
violence or intimidation against prisoners of war will probably be
chargeable as wilful killing, inhuman treatment, torture, or wilfully
causing a great suffering or serious injury to body or health. More-
over. this is one of the areas in which personnel of the Detaining
Power may be found to have committed a violation of the Convention
by an act of omission. During World War II there were numerous
instances of civilians being permitted to commit acts of violence, includ-
ing murder, upon prisoners of war, without any attempt being made
to protect them by those in whose custody they were.®* After the war
many of these latter were tried for this offense.®s

b. INSULTS AND PUBLIC CURIOSITY

In his 1863 Code, Lieber included a provision which prohibited sub-
jecting prisoners of war to any “indignity.”?¢ However, this type of
protection did not attain international status until it was included in
the second paragraph of Article 2 of the 1929 Convention, which re-
quired that prisoners of war be protected from “insults and public

91 Article 37 of the Uniform Code (10 U.S.C. §837), prohibits any commanding
officer from coercing or influencing the actions of any military tribunal convened
under the Code, or any member thereof; and Article 98 of that Code (10 U.S.C.
§898) provides for the punishment of violations of the procedural provisions
thereof. However, these provisions apply only to United States courts-martial, and
not to improper trials by enemy tribunals. Of course, if the accused were a prisoner
of war in the hands of the United States as the Detaining Power, he would be sub-
jeet to the jurisdiction of United States courts-martial for the precapture offense
of wilfully depriving prisoners of war of their right to a fair and regular trial.
See Article 2(9), Uniform Code, 10 U.S.C. §802(9).

92 It derives from Article 2 (2) of the 1907 Hague Regulations.

13 See p. 352 supra, and notes 42 and 44 supra.

94 In I.M.T. (22 TMWC at 472), the following statement appears: “When Allied
airmen were forced to land in Germany, they were sometimes killed at once by the
civilian population. The Police were instructed not to interfere with these killings,
and the Ministry of Justice was informed that no one should be prosecuted for tak-
ing part in them.” For documentary evidence of the foregoing, see The Justice
Case, 3 T.W.C. 1095-99.

%5 See, e.g., Essen Lynching Case; Trial of Albert Bury; Trial of August Schmidt.

96 Article 75 of the Lieber Code stated that prisoners of war could be confined
“but they are to be subjected to no other intentional suffering or indignity.”
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curiosity.”?” During World War II events of this nature occurred both
in Europe® and in the Far East,® and resulted in postwar trials of
individuals for violations of this provision.

The second paragraph of Article 13 differs very little from its
predecessor, except insofar as it may be construed to be specifically
included among the ‘“‘serious breaches” of the 1949 Convention. Un-
fortunately, it can be anticipated that it will be violated on occasion
in any future international armed conflict as it has been in the past.100
The propensity for using prisoners of war for propaganda purposes,
demonstrated on two continents during World War 11, has since been
exhibited again in North Vietnam?!®! and in China.1%2

¢. REPRISALS

Reprisals in the law of war are acts, otherwise illegal, committed
by one side in an armed conflict in order to put pressure on the other
side to compel it to abandon a course of action that it is following
which is in violation of the law of war.2%® Lieber stated specifically

97 In 1943 the Judge Advocate General of the United States Army interpreted
this provision in the following manner: “The ‘public curiosity’ against which
Article 2 of the Convention protects them is the curious and perhaps scornful gaze
of the erowd.” SPIGW 1943/11228. This opinion found no objection to the pub-
lication of pictures of prisoners of war as long as they were not of such a nature
as to defame, to invade their right of privacy, or to expose them to public ridicule,
hatred, or contempt. This is probably a dangerous and difficult line to draw.

98 Trial of Kurt Maelzer (parading American prisoners of war through the
streets of Rome). In The High Command Case the Military Tribunal held that the
rights of prisoners of war to protection against violence, insults, and public curi-
osity were “an expression of the accepted views of civilized nations.” 11 T.W.C.
536. See also I.M.T., 22 TMWC at 497. In Draper, Recueil 90, the opposite conclu-
sion is reached.

9 I.M.T.F.E. 1030-31 & 1092-94 (parading prisoners of war through the streets
of cities in China, Korea, and Burma). But see Pal Dissent 1167-68.

100 Humiliation and degradation is still a part of the culture of some countries.
See, e.g., Miller, The Law of War 260. Nevertheless, the Standard Minimum Rules
contain, in Article 45(1), a requirement that when civilian prisoners are being
moved to or from a penal institution “proper safeguards shall be adopted to pro-
tect them from insult, curiosity and publicity in any form.”

101 New York Times, 8 July 1966 at 3, col. 1; 4bid., 13 July 1966 at 1, col. 7; ibid.,
9 May 1967 at 15, col. 1; 56 Dept. State Bull. 825 (1967); Haight, Shadow War
47; Naughton, Motivational Factors 11; ICRC, The International Committee
and the Vietnam Confliet, 6 LE.R.C. 399 & 404; Levie, Maltreatment in Vietnam
342-44,

102 Cohen & Chiu, People’s China 1573-74 (Indian prisoners of war); ibid.,
1575-76 (Americans shot down over China).

103 British Manual, para. 642; U.S. Manual, para. 497a; Pictet, Commentary on
the First Convention 341-42. Reprisals must be distinguished from retorsion. In
the latter the retaliatory act is a legal action which the party has a right to take
but had not previously taken. ICRC Report 367. The requirements for a valid
reprisal, where a reprisal is permitted by international law, are to be found in
Draper, Implementation 49; 1972 Basic Tests, Article 74, para, 2; and Levie, Mal-
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that “prisoners of war are liable to the infliction of retaliatory meas-
ures.”’1%* The 1899 and 1907 Hague Regulations did not touch upon
the subject of reprisals against prisoners of war, and during World
War I such reprisals occurred on both sides.!%? Ultimately, many of
the bilateral agreements with respect to prisoners of war entered into
during the course of that armed conflict included specific provisions
concerning reprisals against them, but only to impose a requirement
for a specified period of delay between announcement and enforce-
ment.106

The failure of the 1907 Hague Regulations to outlaw reprisals was
one of the major criticisms leveled at those Regulations,®? and was
one of the major concerns of the Diplomatic Conference which drafted
the 1929 Convention.!°8 The ICRC had long since proposed that re-
prisals against prisoners of war be specifically prohibited.’*® This was
the proposal that was made to the 1929 Diplomatic Conference;2° a
British counterproposal would have condemned such reprisals but
would have allowed them to be imposed where the enemy government
had committed or sanctioned illegal acts with respect to prisoners of
war detained by it.121 The ICRC proposal for the eategorical prohibi-
tion was adopted as the last sentence of Article 2 of the 1929 Conven-

treatment in Vietnam 354. (The latter did not mention proportionality inasmuch
as there was no question of proportionality in the case there discussed.)

104 Lieber Code, Article 59(2). There is, of course, the possibility that the term
“retaliatory measures” used by Lieber referred solely to retorsion and not to
reprisals, In 1863, when the Federal government began to organize Negro regi-
ments, the Confederate government announced that captured Negro soldiers would
not be treated as prisoners of war. President Lincoln thereupon issed a proclama-
tion providing that for every Union soldier killed in violation of the law of war one
“rebel soldier” would be executed (reprisal) and that for every Union soldier sold
into slavery “a rebel soldier shall be placed at hard labor on the public works”
(retorsion). Winthrop, Military Law 1242; PMG Review, III at 28.

105 Dufour, Dans les camps de représailles; Vizzard, Policy 241; Bower, The
Laws of War; Prisoners of War and Reprisals, 1 Trans. 15, 19-25; Gray The
Killing Time 149. The German War Book, issued prior to World War I, although
widely condemned for its general disregard of the customary and conventional law
of war, did limit reprisals against prisoners of war to cases of “extreme necessity,”
“self-preservation,” and the security of the state. Morgan, The German War Book
74,

106 See, ¢.g9., Agreement between Great Britain and Germany (July 1917), para.
20; Agreement between the British and Turkish Governments (December 1917),
Article XXI; and Agreement between France and Germany (May 1918), para. 42.

107 Phillimore & Bellot 59.

108 For an overall review of the background and events of that Conference with
respect to reprisals against prisoners of war, see Kalshoven, Belligerent Reprisals
69-82.

109 Jbid., 71.

110 Ibid,, 78.

111 Jhid., 79. This was substantially the procedure contained in Article 13 of the
ILA’s Proposed International Regulations, note I-40 supra.
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tion.*12 So important was this provision considered, that in reporting
it to the Plenary Meeting the statement was made that even had the
Conference accomplished nothing else, it would have to be considered
a success [113

Despite this unambiguous provision of the 1929 Convention, repris-
als and threats of reprisals against prisoners of war were resorted to
during World War I1.1*¢ Most of these actions fell within the category
of reprisals for alleged prior illegal treatment of prisoners of war by
the enemy ;11 however, some were completely unrelated to the treat-
ment accorded to prisoners of war by the other side.!!® Once again, the
use of reprisals against prisoners of war merely revealed that each act
of reprisal usually resulted in a retaliatory act by the enemy; that re-
prisals against prisoners of war were ineffective in accomplishing their
intended purpose; that such reprisals merely made the innocent suffer
for acts for which they had not been responsible and over which they
had had no control; and that the draftsmen of the 1929 Convention
had acted correctly in categorically banning the practice.l1?

Apart from an unimportant editorial change, the last sentence of
Article 13 of the 1949 Convention exactly reproduces the cognate pro-

112 Flory, Prisoners of War 45 states that “it seems reasonable to assume that
reprisals, with prisoners of war as the objects, are permissible within limits in
customary international law.” It is important to bear in mind that Flory was set-
ting forth his view of the customary rule in 1942, apart from the provision of the
1929 Convention.

113 Kalshoven, Belligerent Reprisals 80. Another author found the inclusion in
the 1929 Convention of the provision prohibiting reprisals against prisoners of war
“surprising” in the light of the World War 1 experiences, Meitani, Regime 301.

114 See generally, Anon., Les représailles contre les prisonniers de guerre, 29
R.I.C.R. 863.

115 Maughan, Tobruk 774, 791, & 808; 1 ICRC Report, 371. The most famous
case in this respect was, of course, the series of successive reprisals resulting
from the Canadian shackling of German prisoners of war during the raids on
Dieppe and Sark. 1 Stacey, Six Years of War: the Army in Canada, Britain and
the Pacific at 396-97; 1 ICRC Report, 368-70; Kalshoven, Belligerent Reprisals
178-83; British Manual, para. 137 n.2(a) & (b). (Whether the original shackling
was a violation of the law of was is not completely clear. See. e.g., Vattel, Vol. 1I,
Bk. III, Ch. VIII, sec. 150; and Kalshoven, Belligerent Reprisals 180. At the 1947
Conference of Government Experts the United Kingdom representative (Satow)
proposed the specific prohibition of shackling. No action was taken on his proposal.
1947 GE Report 118.)

116 For example, one threat of reprisal against prisoners of war was based upon
the alleged bombing of a dressing station in North Africa. 1 ICRC Report, 37