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Although the press has recently been caught up in the vortex of an increasingly
bitter debate over the propriety of its conduct (particularly in regard to the
Vietnamese war and those who protest U.S. involvemnent in it), the essential role of a
free press in an open society is still misunderstood by many Government
officials—both civilian and military, The situation whereby communication between
Government and the general public is failing despite our technical capability to
widely disseminate the news must be rectified if our Government is to function.,
Rather than view the press as an antagonist, Government must recognize the value of
an informed press as a means of satisfying a more sophisticated and demanding
public.

THE ROLE OF THE COMMUNICATIONS MEDIA

IN A DEMOCRATIC SOCIETY

A leclure presented al the Naval War College

by
Mr. Barry Zorthian

[ gather that while the formal parl of
your study on public diplomacy has just
Legun, some points ol controversy have
alrcady — arisen.  Perhaps  belore  this
morning is over, we can generale a {ow
more sparks in Llalking about a subject
that we are aoll aware is extremely
sensilive, involved, complicated, and
currently under  critical examinalion.
You will probably regard the purpose of
this talk as an allempt Lo defend the
press, but Iassure you itis nol that, The
press is peelectly capable of speaking for
itsell. Ilistorically, it has been examined
aml critically analyzed many limes,

My objective in speaking belore Uis
Governmenl- and service-orienled audi-
ence is Lo suggesl thal we step back and
ey Lo pul the problem into some kind
ol perspective. Then, subsequently, we

can belter examine your role in the very
imporlanl communications triangle of
the press, the public, and the Govern-
menl,

The temptation in any dialog of this
lype is the likelihood that we end up
complaining and eriticizing the press, ils
proponents, and ils particular contribu-
Lion to some of the divisiveness that this
Nation has faced over the pasl several
years, This could be a very sulisfying
and pleasanl exercise for most of us
gathered here, However, il is nol one
thal is very productive, parlicularly for
men who are going lo assume posilions
of major command in the service of the
country. [ Dbelieve it is much more
imporlant thal we look al how com-
municalions in our sociely loday can be
improved and the contribulion and
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2 NAVAL WAR COLCRGR il viRw 7 Mo > A

obligation thal you as naval officers,
your associales, and colleagues through-
oul the services can render,

I think thal we arc in gencral agree-
ment that the process of communica-
tions is in lrouble, in very scrious
trouble, This bas been trne not only in
Vietnam, perhaps the classic example of
faulty communicalions, bul also in re-
gard Lo many of the other problems thal
{ace our socicly—ranging [rom civil
rights lo the economic silnalion, and,
for lhis audience, such subjecls as the
role of the military, the performance of
the military, and the performance of Lhe
Government as a whole,

We arc going Lhrough and are still in
the midsl of a period ol social unrest,
questioning, and tearing down of old
values. Some ol that process is henlthy;
this is an cyolulionary socicly and one
that should properly reexamine its
slandards and precepls. Obviously the
war has been both the flocus and the
causc ol mueh of this uncasiness, bul
even il communications had been lune-
tioning well in this country, a good
argument can be made that many of the
difficulties we (aced in the sixtics and so
far in Lhis decade would slill have
cxisled, Nevertheless, communications
has failed, and I would suggest that Lhis
(ailure has intensified the problems that
have divided our country, We musl face
up Lo the problems associated with
communication il we are lo reduce
some ol Lhese sleaing in our socicly and
il we are lo deal successlully with the
growing nneerlaintlics that so recenlly
have plagued the national spirit,

The tragedy ol our lailure to com-
municate is thal this silualion has come
aboul even as our lechnical capabilitics
to broadcast and prinl the news have
grown cnormonsly. In this gencralion
we have moved tom an age ol wireless
transmission of the telegraph lo one of
extraordinarily sophisticated eleclronic
techniques capable ol projecting visual
images as well as the spoken word
literally around the world, We aceept

casually an audicnce of 600 million
people watching mau walk on the moon
250,000 miles away. We accepl easually
the transmission of war in “living color”
from Southcast Asiz back Lo almoslL
every single home in this country. How-
ever, these suecesses arc jusl the starting
poinl. We now have the technical capa-
bility for cveryone on Lhis globe, closc
to 3 billion people, to all observe at one
momenl, simultancously, the actlions
and aclivitics of any single person on
the globe, We can transmil video signals
anywberc  with whalever scope and
spread we wanl. The only problem is
gimply one of the money,

Under development is a whole series
of new capabilitics that will provide the
individual with aceess to informalion he
wanls when be wants to see it. The
whole world of cable Lelevision and
video casselles lies ahcad ol ws. The
technicians have done their job well;
they have placed us al the stage where
the means of communication arc avail-
able. Our [lailure is that we have not
been able Lo maintain our capability lor
subslance, for conecpts; and Lhis is the
task Lo which we must now turn,

In order Lo examine this lask, il you
will allow me Lo digress inlo whal scems
like basic civics bul is [requently
ignored, we must first ask what role the
media plays in our socicly. .In the
United Stales we made this choice a
long lime ago. We believe in Lhe concepl
of an open socicly, a concept ol a
governmenl that is responsive to ils
populatlion, lo its public. Bul lor the
public Lo exercise ils role, thal of
passing judgment on the performance of
the Government, information is not
only nceessary, it is vital, The Jelfer
sonian ideal of an enlightened public is
still a valid onc and ol crucial impor-
tance Lo the suceesstul funclioning of
our form of government.

The primary means the public pos-
sesses Lo gain  inlommalion vilal o
reaching decisions is Lhe press, and I use
the term “press™ in ils broadesl sensc,
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meluding all the aclive media, The daily
mass media is the major channel for
informing and enlightening a popnlation
of 210 million on public affairs and is
an essential means of achieving our very
basic goal of an informed and educated
public. One must always keep  that
ultimate goal in mind when dealing with
the problems of the press loday, 1
would argue that the frusteations and
shorteomings of the performance of the
press should nol divert us from Lhis
goal. The press is the channel 1o the
ultimate goal we have sel in our socicly.
This point needs Lo be emphasized o
Governmenl officials, particularly when
they [ind themselves both [rustrated
and irritated over the performance of
the pross,

The need for an inlormed public and
enlightencd public is much more impor-
Lanl today than il has ever been i the
past. The Leclmical means of ¢ommuni-
caling has permilted and enabled our
pubilic Lo get more information, and the
pnblic itself is getling more  sophis-
ticated and more demanding. [t wanls
to be better informed, and 1L wants o
participate in the process of govern-
menL 1 believe that this public need in
the age of communications has added a
whole new dimension Lo anyone serving
the public, and that certainly includes
the military services.

The addition ol this new dimension
of communicalions, Lo the responsi-
bilitics of the nilitary represents quile a
shift from the traditional role, and |
recognize il is nol always aceepled.
Nevertheless, | would argue very em-
phatically thal just as the commander
musl lcarn the Lleehniques of his profes-
gion, he now must learn the art of
communicaling as an inlegral part Lo his
command responsibilities.

I have been asked by commanders in
the ficld why they have o bother with
the press, why they cannol just go
about their  tasks, lel someone else
WOrry aboul the press, and eoncentrate
on Lheir responsibility Lo their men. |

agree Lheir responsibilily is to their men,
but part of the exercise of that respon-
sibililty in today’s age ol communica-
Lions is lo ensure an informed public
that provides the wherewithal, both the
men and the treasure. A knowledgeable
and enlightened public that sees the
need for Lthe aclions of a particular unit
in support ol a belicvable Government
policy should be the goal ol every
public servimt, including the military
officer. 1 do not think yon gel away
{rom this responsibility by assignment
ot by delegation. Stall personnel in this
ficld have a role like any other stalf
personnel, but no more than that. The
Public Affuirs Officer, the professional
o your stall, should certainly be en-
couraged, should certainly be parl of
your policy-making process, and you
should lislen to him, particularly il he is
elfective in his trade, Bul he cannol
assume your role as a commander in the
excculion and the supervision ol Lhe
Lusk of communication,

I believe this aspecl of the military
services’ present role in the United
States in the 19707 is one that must be
understood, acceptled, and trained for.
FU still is possible today for a Govern-
menl official, military or civilian, Lo
become an ambassador or a general with
a major command withoul ever having
received any  lraining in the art of
communicaling or in the need for com-
municalions. We have no press relations
doctrine in the armed services; we have
no press relations doctrine in the foreign
serviee. Capability in this field comes by
accident, and the range ol skills is very
wide. In Vietnam there were somce
penerals who were peelectly able offi-
cers in all other respects, bul who were
absolule  disasters  in communicating
wilh the press. There were olhers who
were quile gkillful. The trouble was that
the skillful ones were effective cither by
virlue of instinet or aplilude and not
because they had been prepared for the
lask.

The military must undertake training
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in this arca il il is Lo accomplish ils
mission in the years ahcad. Public infor-
mation has become such avilal element
in national mililary sirategy thal il is
imporlanl for the commander o recog-
nize and learn the cusloms and habits of
the press and the media as a whole. Just
as you cxpecl the media to be knowl-
edgeable aboul military aflairs, even il
they are nol professionals, so you, in
communicaling, have lo become knowl-
cdgeable aboul the media, even il you
are not a professional. Despile the use
of highly complicated and somclimes
csolerie trade lerminology in the profes-
sion of journalism, lhe syslem and
procedures really are not that difficult
Lo understand; the principles by which
the media nnetion are nol that intri-
cale, There is no rcason thal the mili-
tary olflicer cannot accruc at least a
rudimentary  knowledge of how  the
media (unclions, Onee haviug oblained
that knowledge, | believe there are 10
principles which the military officer
should obscrve in the process of com-
municaling with newsmen. The 10
points comprise, in my opinion, a
nceded press relations doctrine for the
military, the foreign service, and for the
Governmenl as a whole.

The first of these principles iz Lhal of
respecling the role of the press. AL the
cxpense of repeating mysell, there are
loo many in public officc who should
contribute to the public’s awarcness bnl
do not accept the true implication ol
the role and fuuclion of a free press in
our socicly, Lipserviee is paid to it, but
when discomforl results from eritieal
storics in the press, the templation is to
Blame the press and, where possible,
control the press. A truc acceptance ol
the role of the [ree press is a sine qua
non of cffective communication.

Sccondly, 1 suggest Lhe press be
regarded as a channel 1o Lhe publie,
providing Lthe means of ercaling the
enlightencd  public that 1 have been
discussing. There is a virtue in posilive
thinking about the opporlunity that is

represenled by the media. The pielure
of the media having closed doors that
cannol be penetrated as a channel Lo Lthe
public just does nol stand up under
examination,

A third prineiple is a corollary Lo the
above—Lhal every opporlunity be taken
lo cdncate the press, again as a means of
reaching the public. Most journalists are
respousible  professionats. Like any
other profession, there are those who
arc nol, bul most journalists weleome
mformation. You arc the cxperts, and
your lask is Lo imparl more knowledge
lo that communicator, lo thal journal-
ist, so that he, in turn, can be that much
more elfective, that mnch more aceu-
rale, in communicaling with his audi-
cnce, which is your audienee, the pnb-
lic. So education of the press becomes
imporlant, Avoidance of the press, re-
insal lo deal wilh il, refusal to provide
the correspondent yonr information
obviously jeopardize your basic goal,
which is an informed public. The press
very often is nol qualified, parlicularly
on complex stories. Too oltén the re-
action lo lhis situation has been a
dismigsal of the press rather than an
attempt Lo help it seck its gouls. Cer-
tainly by educaling the press, inlorming
a correspondent who is nol qualified,
the resulls are nol going lo be worse,
Even if the story docs not rellect your
information as accurately as you might
hope, al lecast you have nol made it
worse, The odds are thal by providing
information lo the correspondent and
cducating him about some of the con-
siderations involved you will have Laken
some steps that will prove lo be very
construclive,

Principle number four, and again a
very crilical one, is to distinguish be-
tween informalion and publicity. A
great deal of the difficulty in relations
between Governmenl and the press lics
in lhe Governmenl’s altempts to reach
the public through publicity, not
through information. The press will not
serve willingly as a lransmission belt for

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1
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pnblicity. Now the dilference is a very
old one, in my mind. Publicity, in ils
simplest definition, is the provision ol
information and transmission of il Lo
the public in the form and in terms that
the originalor wanls lo sel lorth with-
oul intervenlion by an independent
observer, without cxamination by wn
objectlive, detached, or at least a non-
involved  analyst, Informuation is the
provision of lacts. The provision ol [acts
calls for acceplance ol a system where-
by an independent observer, an indepen-
dent judge, passes on Lhe compleleness
and accuracy ol those lacls, passes on
the policics evolved from Lhose lacls,
and transmils both the inlormation and
the judgment to the public. This is not
somecthing that the press has recently
demanded JTor itscll, Dbul rather has
pracliced historically. Lven more impor-
tantly, il is a conslilnlional provision as
well. The enlighlened public is so impor-
Lanl in our order ol Lhings Lhal the lirst
amendment ol the Conslilulion was
approved even belore Lthe Counslilution
as a whole was accepled by mosl Stales,
That [ree press provision gives the press
an independent role in behall of the
public, il you will, Lo pass judgiment on
the facls provided by the Government
and Lhe aclions laken by the Govern-
menL. Until this basic poinl is under-
stood, Lthe Governmenl will nol deal
cflectively with e press or through the
press with the public.

Point [ive, | would suggest, is one
thal is very currenl lo our presenl
national state of mind. Thal is the need
lor candor in the act of communicating.

Onc of the problems in regard Lo Viel-.

nam was that President Johnson de-
pended oo much on a lype of rheloric
that was uselul and acceptable in a
sclting of World War II or even Lhe
Korean war, bul was nol suitable for Lthe
sophistication andl candor required in
the 196(0’s, While | am a great admirer

ol President Johnson as an individual,

there cannol be a gap belween reality
and words, In the open sociely where

communicalion is instant, where a visual
piclure ¢an be trunsmitted [rom one
corner Lo the other immediately, where
all the clements of the public can see
and hear directly, one cannol remove
onc’s sell from the reality of what the
public is observing dircctly. Words can-
not be divorced from what is seen.
Candor, honesty, a forthrighl outlook -
are essential Lo successlul communica-
tion Loday. The public is more sophisti-
caled, the press s skeplical, and those
approaches and reaclions must be recog-
nized. 1 have often told my Marine
[riends, in discussing some of their pasl
problems, that it is simply nol enough
anymore Lo play “The Marine Hlymn™
and expeel everyone lo salule. 1t jusl
does not work that way in the year
1971, Unless the military as well as the
Governmenl slops expecling this kind
ol aulomalic receplivily, which was the
case up lhrough World War 1L, your
c¢lforts to communicale are going Lo Lail.

The sixth point is the need Lo keep
the privilege of national seeurily Lo an
absolule  minimam, 1 use the word
“privilege™ specilically, recognizing [ull
well thal your reaclion to sueh a con-
cepl ol national sceurily is probably
going lo be very critical and even
heated. Nevertheless, our concepl ol
sociely diclales thal the Government
(unction completely in the open, sub-
jeel o conlinuing cxaminalion by the
public and, il you will, in behall of the
public by the press, National sccurily is
the exceplion Lo Lhis basic principle of
an open socicty. I'reedom of the press is
nol the exceplion Lo national sceurity.
liven though national sceurity is a legili-
male, neeessary privilege, il nonetheless
is one which should be exercised and
applied with only the grealesl caulion,
Too often the rccord shows Lhat this
privilege  has been used not for ils
intended purposc—to protect the lives
ol our mililary in silualions of danger,
lo prolect national inlerests in silua-
lions of great sensitivity. Too oflen the
privilege of nalional sccurity has been
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uscd Lo protect shorleomings, to camou-
flage failures; it has been applied in a
scope and breadth that was never con-
ceived of in its original concept and
application. A broad concept of classifi-
cation is going Lo fail if it is ahused, and
we have abnsed the privilege. Victnam
was probably the first war fought with-
onl ecnsorship, on center slage, in the
full glarc of the floodlights. When the
press was asked in Vietnam lo respecl
legitimale rules of protection of lactical
military sccurity, it did. There were
some 4,000 press acereditations in Viel-
. nam while I was there, and over a period
" of 4% ycars only five correspondents
had their credentials lifted for violating
military sccnrity. If onr henehmark had
heen  violalion of political scenrily,
violating all the information that the
Government ried to or would have
liked Lo have kept secure, then most of
the press wonld have had Lo have had
their eredentials lifted. 1f you try to
extend valid national sccurity beyond
its legitimate use, you arc going to losc
the baitle,

I cite as the seventh important point
in the public servant’s doctrine for
successful press relations the need Lo
take the initiative in commnnicating.
Our habils within the Government in
the past have been to wait, to let the
Government’s particularly cmbarrassing
developments surface and then to re-
spond. Today’s age requires you Lo take
the initiative. Communication today is
very intense, very immediate, very in-
diseriminale and very comprehensive,
That electronic tuhe is instantly respon-
sive, and the first impact it makes very
often scts the course for subscquent
development. One of the facts of life
today is that the public’s attention span
is very brief, If I had a tongh story
today, 1 would get it out of the way
because 1 know that in a few days
something clse will come along that will
shove it off the front pages. A My Lai
story i8 bad news no matter what
happens. However, it is far less damag-

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1

ing if the military takes the initiative,
reveals that it knows of the situation, is
taking steps to remedy whatever prob-
lems exist, and is seeking lo punish
anyone that is guilty, The military’s
record, when it finally heard of My Lai
was perfeetly reasonable. However, it
wonld have been much hetter if the
iniliative in sncfacing and communi-
cating this story had been in the hands
of the military rather than leaving it to a
couple of discharged privales. I kecp
saying there is a variation of “Murphy’s
law” that applics—if yon do nol take
the initiative and do it the right way,
any bad information is going to ecome
out and be anrfaced in the worst pos-
sible manncr and in the most damaging
possible form. [t scema almost inevitable
that it will be thns. Initiative in snr-
facing material in the aet of informing
the public is critically important.

My ecighth principle, certainly ap-
plicahle to hurcaucracies, is the recogni-
tion that there is no compartmentaliza-
tion of information. There is no room in
today’s seccnc for service rivalrics, for
rivalrics of inconsistenecics belween the
civilian and the military, for any cffort
to compartmentalize developments. The
distinction between military and politi-
cal news has virtually disappeared. The
distinction between economic and po-
litical news is blurred. In the field of
forcign alfairs, the distinclion belween
civilian and military news is virtually
meaningless, | would hope that by now
alk the serviees are aware of the dangers
ol parochialism in communication by
the scrvices, that the “pnrple suit”
concept is applicable to most all media-
direeted communications, Coordination
and consistency must be achicved hy all
clements of Government,

Similarly, 1 suggest, as a {further
principle, a recognition that the world
itselfl cannol be compartmentalized.
With taday’s technology, one must be as
concerned about the audicnees in the
most remote corners of the world as
with the audience at home. When the
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White House speaks, the words are
heard just as quickly in New Delhi,
London, and Sonth Africa as they are in
Washington. In cssence, this capability
of instantaneous transmission eliminates
what used to be a very useful buffer
that provided time for contemplation,
time for a considered response. Today
everything is so intense that you can
devclop your news and get a response
from any corner of the world almost
instantly. Here again, like it or not, this
is a feature that must be understood and
aceepted. You simply cannot deal with
issues in the United States, whether in
uniform or mufti, and speak only to the
American public. A General Westmore-
land speaking in Saigon on any military
developments speaks to at least a dozen
different audiencess a Vietnamese
civilian audience, a2 Vietnamese military
andience, a hostile audience in the
North, numerous third country audi-
ences, the U.S. public, his own troops,
the U.S. Government, and these are all
interrelated today. Prince Sihanouk in
Cambodia used to say, “You foreign
correspondents have no right 1o histen
while I am speaking to my people. This
is communication within the Family.”
Unfortunately, this is just not possible,
In any communication, the impact on
all audiences that have interests in that
development has to be taken into con-
sideration.

Now finally, let me try to put this
whole art of communications in per-
spoctive. I regard myself as a com-
municator and say that with pride. But I
am also aware that communications is
not a substitute for basic policy. If all
that T have said is faithfully observed,
carefully and competently executed,
you can still have a failure, the response
can still be something you did not
anlicipate. Human beings are involved,
personality is involved, but beyond all
that, basic policy is involved. The art of

COMMUNICATIONS MEDIA 7
communications will never substitule
for the execution of policy. Your cssen-
tial task remains the formulation and
execution of subslanlive programs.
What communications can do is add to
the impact of your efforts; it can often
provide the difference between suceess
or [ailure; and it can certainly lead to
greater public understanding and thus to
more effective public judgment.

In Vietnam, we were never successful
in creating public understanding of our
policy or its execution, and public
opposition simply forced the Govern-
ment to abandon its program. Vietnam
is the classic case where public opinion,
public reaction, in due time forced a
major reversal in Government per-
formance, in Government action, for
better or worse, depending on your
outlook. I suggest that improvement in
the capability to communicate is criti-
cally important to the Government and
to the military if public understanding
and public support for their policies and
programs is to be achieved,
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THE PRESS
AND
THE PENTAGON PAPERS

In trying to gain a better appreciation for the proper role of the press in American
society today, recognition should be given the newspaperman’s own self-image. The
author, a particularly outspoken and elogquent advocate of an active and Inquiring
press, sets forth some of his views on the failings of the press in Vietnam in light of
the recent publication of the “Pentagon Papers.’

by
Mr. Neil Sheehan

Introductory remarks, subsequently edited by the author, to a panel discussion on
“Commutnications Media™ at the Naval War College,

Panel Participants:

Mr. Joseph C. Harsch
Mr. Neil Shechan
Mr. Barry Zorthian

This morning I would like 1o speak
bricfly aboul the press and the Pentagon
Papers. We in the press have been
drawing lessons [{rom the Pentagon
Papers for everyone else—lessons (or the
Vietnam policymakers, lessons for the
mililary instilutions, lessons [lor Lhe
Congress, [ think il is jusl as imporlanl
that we draw a lesson or two (rom the
Pentagon Papers for onrsclves, In seek-
ing 1o outline some lessons this morn-
ing, I speak solely as a journalist and not
in any way lor The New York Times. |
shall mercly raise the lessons as [ see
them in the hope thal they may stimu-
late others outside the news media Lo

posc further questions regarding the role
ol the press in our socicly.

The Pentagon Papers show the mag-
nitude of the mislakes in official deci-
sionmaking on Indochina over most of
three decades. Where Lhe press is con-
cerned, Lhe papers  demonstrale  our
failure to adequately reporl on Ameri-
can involvement in Indochina over that
same period. [low did we fail? Onr most
serious shortcoming, in my opinion, was
thal we did nol raise in our reporting
truly essentlial questions aboul Ameri-
can policy in Indochina. We questioned
the details ol policy. We did not ques-
tion the substance.

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1
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Lei me give you some examples from
my own experience in Yielnam during
my [irsl lour a8 a reporter there [rom
April of 1962 1o April of 1964. These
were Lhe crilical years of the Kennedy
commilment and the early policy moves
of the Johnson administralion which
preceded the entry ol American ground
and air combal lorees into lull-scale war
in 1965.

[ and other journalists in Vielnam
then reported that the Diem regime was
corrnpl  and unpopular; we reporled
that the Saigen army lacked motivation
and leadership; we reporled thal the
Viclcong guerrillas were winning  the
war and that Washinglon’s allics in
Saigon were gradually losing the con-
flict. Our reporting was much criticized,
Actually, our dispalches reflecled Lhe
doubts of the dissidenls within the
American  mission ilsell. These were
usually younger members of the mis
sion, both civilian and military. From
Embassy olflicers in Saigon lo mililary
advisers in Lthe field, they all had con-
siderable doubl aboul whetlher policy
was working. Their superiors were also
nol listening lo them, The reporlers in
the country were Lhe only people who
paid allenlion lo whal they had Lo say,
and so they talked Lo us rathice frankly
aboul what they thought was going on
in Vietnam, What they believed was
reflecled in large parl in our dispalches,
and [ think that in relrospeet heir
dissidence over Lhe working of policy
has been well vindicated by history. The
Kennedy administration’s policy ol sup-
porling the Yiem regime simply was nol
suceeeding. As we now know, the Viel-
cong were winning the war in those
carly years. The Saigon administralion
and army did lack motivation and lead-
ership,

Nevertheless, we the journalists, and
this also applics to lhose dissenlers over
policy within the official mission itscll,
assumed Lhal a policy of preserving a
non-Communist South Vietnam and of
deicating the Vietcong guertillas could

be made to work it only the right
formula could be found to implement
it. We assumed that what was needed,
among olher ingredients, was a belter
non-Communist governmenl in Saigon,
more cffeclive American political and
mililary advice, more psychological war-
fare, and less destruction in the counlry-
side. We would go on at greal length, for
example, about the fact that psychologi-
cal warlare was not being sufficiently
emphasized by the American military.
As a lesson, we would all repeal Lo
ourselves  the  ancedole  about  the
psychological warlare  specialist  who
lold a senior military adviser, a U.S,
Army  brigadicr gencral, thal the war
could not be won wilthoul beller
psychological warlare to converl the
peasantry Lo the Saigon governmenl’s
cause. To this remark the gencral re-
plied: “How many Communisls arc
there in this country?”

“['wenty-live thousand Vietcong on
the books, General,” the civilian adviser
answerce.

“Well,” the general said, “if we kill
25,000 Vietcong, it will be over, We
don’t need any psy war. Ll you kill
enough, you’ll win the war.™

At the lime this, to us, was Lhe
height of simpleton thinking. Whal was
clearly needed, we thought was lewer
hombs and more sophislicaled psycho-
logical warfare techniques lo win the
conlidence and supporl of the Vietna-
mese people. We assumed, and [ repeat
this lor cmphasis, that policy could e
made Lo work provided he right lor-
mula, the righl mixture, could be de-
veloped. We assumed thal il was aclu-
alty possible “to win the hearls and
minds of the Vielnamese people,” in the
phrase so common in those years. More
importantly, we  assumed  thal  the
United States ought to be in Vielnam
allempling to win the hearls and minds
ol the Vielnamese, We assumed thal we,
the Americans, knew what was best {or
the Vietnamese. And we assumed that it
was wilhin the power ol Americans o
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so mold Vielnamese sociely that this
good, in our dcfinition, could be
achicved.

Perhaps we were the simpletons, be-
cause our mislake, our [ailure, was of
greater magnitude than the gencral’s. We
in the press failed to ask whether the
United States should be in Vielnam at
all. We journalisls raised questions about
whether the strategic hamlet program
was working in the countryside, but we
never asked whether the United Stales
should be allempting any such program
and whelher it really ought lo be
involved in Vielnam to the exlent il
was, We never seriously asked whether it
was possible Lo achieve American objee-
tives in Vietnam, We never asked
whether it might he a greater evil for the
Vietnamese people Lo have a large
American military (orce in their country
and an cndless war destroying  their
homeland than it would be for the
average  Viclnamese Lo live under a
Vietnamese Communisl regime, how-
ever dour and brutal thal regime might
be by American ideals. {And you will
note that [ nse the word ideals and not
standards, because we now know how
[ar our own slandards can deyiale (rom
our ideals in our conduct toward other
nations.} We never asked whether Lhe
Viclnamese Connunist movenient was,
in fact, a basically national Communist
movement thal would, thercfore, act
independently from both Moscow and
Peking whenever be Vielnamese Comn-
munists saw fil.

We assumed that Hanoi’s aims, if not
dirceted by Moscow and Peking, at least
coineided with those ol the Llwo major
Communist powers,

We  assumed other things, We
assumed, [or example, that Indochina
was ol great siralegic value to the
United States. We had heard this said so
many Llimes that we just repeated Lhe
words. Indochina was strategic, Lthal was
that. We never truly addressed the ques
tion. 1 believe there is now considerable
evidence, as we reexamine our experi-

ence during World War 11 that Indo-
china may, rather, be a stralegic back-
waler of relatively little importance to
the United States in Asia,

Indochina played a relatively minor
rolc in the naval war with Japan that
won the United States dominance over
the Pacific. The Japanese [orecs in
Indochina remained in control there
unlil the end ol the war, There was even
an aborlive cflort by the Allics to usc
them for a period of lime alter the

Japanese surrender to maintain a sem-

blance of order in ludochina nntil sul-
ficient British and Nationalist Chinese
forces could arrive, The American in-
volvement in Indochina during World
War LI, il you look at it closcly, was
quite minimal, and our military leaders
who achieved vietory in the Pacilic
rcgarded  Indochina as a sccondary
theater,

Why did we jonrnalists not ask these
hasic questions aboul American poliey
in Vietnam? A partial answer is thal we
reporters were products of the eold war
thinking in this country during the
1950°s. We carricd the assnmplions of
the cold war into Vietnam as our mental
hapgage. We had grown up and had been
educaled in the years when these as
sumpltions were bedrock axioms and
attitudes in our society,

Another partial answer Lo the ques-
lion of why we did nol ask the tunda-
mental questions about policy is that we
were operaling, more or less, wilh Lhe
tools of a poliec reporler. We were
primarily coneerncd with delail. 'This
concern, by the way, is onc ol the
strengths ol the journalist. He secks Lo
gather together the small pieces of a
given siluation and to present them in a
manner that the average rcader can
comprehend. The journalisl’s analysis of
a siluation gains power from his knowl-
edge ol detail. But this strength can
hecome a grave {law il carried too far,
and in Victnam, now that [ took back
upon my reporting there, 1 realize thal
we did become preoccupied with detail,
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We became so obsessed with the details
of policy implementation that we could
not see the forest for the trees. What we
nceded to eomplement the method of
the police reporter were the tools of the
historian and the sociologisl. We necded
a broader perspeclive in order to de-
velop the truly thoughtful and provoca-
tive reporting nceessary to a subject bike
Vietnam during those critical years of
1962, 1963, and 1964, Bul instcad we
aceepted the assumptions of policy, we
aceepted the world as someone clse had
delincated it, and we scrutinized the
details of this world through a narrow
magnilying glass.

It is ironie for a reporter to read the
Pentagon Papers and Lo discover that
the most profound examination of In-
dochina policy during these years was
being conducted within the (LS, intelli-
gence communily. The intelligenee com-
munity was questioning the foundations
of policy, We now know that this
questioning was not heeded by the
policymakers in government, They had
developed the theories of the cold war
that the rest of us took whole. Never-
theless, it is very uncomfortable for a
journalist to learn thai the intelligence
community was asking in sccrecy the
questions  that he should have been
asking in public. For instance, I was
astonished to read a CIA memorandum
written in June of 1964 for the Presi-
dent of the United States which ques
tioned the validity of the domino
theory. At that time I still accepted the
domino theory as seripture, and I wrote
about it as such, Il South Vietnam fell,
all of Southeast Asia would fall too, and
perhaps the rest of Asia as well. Now
that I rercad my writing of that period,
I wish that [ had asked the same
questions that CIA analyst did, instcad
of parroting what some supposed au-
thority had told me.

The second major lesson that we in
the press can draw [rom the Pentagon
Papers is that we have allowed oursclves
oo frequently to be nsed by the power

managers within the executive branch as
a ol to further policy. News manage-
ment succeeded to quile a degree when
you lock at the performance of the
news media on Vietnam in retrospect.
There is a saying that it alt comes out in
The New York Times. We who work for
The Times like to believe that. I learned
when [ read the Pentagon Papers that it
is simply not true. All docs not come
ont in The New York Times. In lact,
The Times was used just as mueh as
most other newspapers during those
years, and while we are more wary now,
we are still used too often by the power
managers within the exeeutive branch in
Washingtlon.

[.et me give you an cxample ol what
I am talking about—the infiltration of
men and arms [rom North Vietnam into
the South. When you read the Pentagon
Papers you discover that the policy-
makers in Washington during the first
half ol the 1960’ regarded the infiltra-
tion of guerrillas and arms into the
South as primarily important in order to
justify U.S. involvement in Indochina to
the Amwerican publie, The intelligence
analyses told theru—and  the  policy-
makers appear to have believed these
analyses—that the infiltration did not
have a significant impact on the war in
the South, The infiltration was not seen
as seriously affecting the fortuncs of the
Vietcong gucrrillas against the Saigon
government. Again and again, the intelli-
gence analyses stated that the essential
clements of Vietcong strength lay
South Viclnam.

Yet in the Pentagon Papers you find
a continuing search by the policymakers
for information about the inliftration of
men and arms from the North, in order
to justify gradually increasing American
involvement in Vietnam as the fortunes
ol the Vietcong waxed and those of the
Saigon government wancd. You then
find this information on iufiltration
being leaked in caleulated Fashion to the
press through background briefings and
other public relations technigqnes, You
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find that at ooe point the Johnson
administration thought it was leaking
this mformation too rapidly and build-
ing up so much popular pressure that
the decisionmakers might be forced to
bomb North Vietnam before they be-
lieved it was necessary to do so. If you
rcad the Pentagon Papers, you will find
that in December of 1964 Dean Rusk,
the Secretary of Statc at the time,
secretly instructed Gen. Maxwell Tay-
lor, then the American Ambassador in
Saigon, to shut off leaks to the press
aboul a major increase in infiltration so
that the Washington policymakers
would not be forced prematurely into
bombing the North. When | read that
sort of thing us a journalist, I realize
that my impression in 1964 that | was
fairly well informed was indeed a mis-
impression.

Well, I have tried to oulline for you
this morning two basic lessons which 1
hope that we in the press may draw
from the Pentagon Papers. Let me end
by stating a third lesson which 1 hope
that all ol us as American citizens can
draw from that record of U.S. policy in
Indochina. That lesson is suspicion of
power. The Amcrican Presidency has
acquircd too much majesty tor our own
good. We must learn to be more sus-
picious and skeptical ol our Presidents,
regardless of what party they represent,
and we must act with suspicion and
skepticism toward all those high offi-
cials who wicld power in the name of
the President from behind the shield of
the Presidency. We must be skeptical of
the wisdom of these men, we must

doubt their motives; we must be sus-
picious of their actions. For suspicion of
power s, in my opinion, the central
lesson ol the Pentagon Papers for all of
us—for the press, for the Congress, for
the courts, for the general public, and
for those of you in the military institu-
tions who affect policy by the ideas you
put forward for your superiors and the
orders you accepl without qualm. If we
do not learn this lesson, I believe that it
is going to become increasingly difficult
for our country to survive as a demo-
cratic society over the long term. And
the lesson of suspicion and skepticism
will have to be learncd particularly well
by those of us in the press if we are to
do our job effcclively and to be useful
to oursclves and to socicty as a whole in
the years to come.
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You think we lie 1o you. But we don't lie, really we don’t.
However, when you discover that, you make an even greater
error. You think we tell you the truth.

Lord Tyrrell, Permanent Undersecretary of the
British Foreign Office, to a reporter
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The impact of what one academic observer has characterized as '‘the plain lessons
of a bad decade” are today perhaps less than obvious to those who have a close
acquaintance with the inner workings of the State Department and AID. Dealing
from this perspective, the author suggests that key elements in the U.S. Government
were well aware of the limitations of intervention even before our costly involvement
in Vietnam and that no lessons have been learned from the Vietnam experience.
Working from a hypothesis of ever-decreasing superpower ability to shape events
abroad, Professor Goodman argues that while insurgencies and regional wars will go
on in the future, the question of who will be a world powsr by the year 2000 is

becoming increasingly obsolete.

U.S. DEVELOPMENT ASSISTANCE

IN THE INSURGENCY ENVIRONMENT:

Gulliver’s Coming Out

A lecture delivered at the Naval War College

by

Professor Allan .. Goodman

Gulliver was hoth a sleeping giant
and a helpless one. Whal was to Stanley
Hoffman an apt characlerization of the
problems of U.S. forcign policy in the
late 1960% is today even morce apl as a
characterization of America’s position
in the world. The expericnce of the past
decade, in fact, suggests thal some
radical changes are now required in our
view of what our power means o the
world: the more power we appear lo
have, the less it can be used. As reeent
cvents have demonstrated, there are, lor
the first lime since the 1940, cxter-
nally set limils on our capacity lo
influcnce world events, .

I take my theme, that of “coming
out,” from Alexis de Tocqueville who
wrote that “the mosl important time in
the lifc of a country is the coming oul
ot a war,” The events of the past year

suggesl lo me that we are in the midst
of a momentous coming out process,
The fanlare and the eourlesy, however,
signal more an cxit than an cntrance, |
would argue that both insurgency as a
phenomenon and the cuvironment in
which it lakes place have inndamentally
changed. There are no counters to insur-
geney that intervention can provide:
insurgency is likely 1o remain a perma-
nent feature of the international scenc,
and it will take place alongside moderni-
zation and the end of the cold war asa
destabilizing phenomenon. The level of
instability associated with these phe-
nomena, however, is increasingly going
to be viewed as more Lolerable by the
United States. The Vielnam experience
las proved insurgencies too costly to
counter; the decade of development has
proved too frustraling and complex Lo
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manage, and Lhe end of the cold war hag
made intervention in cither insurgencics
or development less compelling,

During the British susrender at York-
town, the melancholy tune, “The World
Tnrned Upside Down™ was played; in-
deed the world, in English cyes, had.
British power and diplomacy had [ailed
againsl the inexperienced army and rap-
Lag diplomalic corps of the colonisls, Ht
Look more than a year Lo end a war that
had extended Lo virlnally every parl of
the globe, Bul “When Lord North heard
the news of Yorklown,” Samuel Eliol
Morison recounts, “He threw up his
arms as Lthough hil in the breast by a
muskel hall and eried, ‘Oh God! s all
over!™ Thus lar, we have nol received
any such detailed report on President
Nixon's reaction Lo the China vole, bnl
the implications ol il, conpled Lo this
pasl year’s expericnee in Vielnam, are
unmistakable. The era of relatively
fagile U.S, influence over world cvenls,
and the corollary role that this implied
for U.S. lorcign aid, is rapidly drawing
to a close.

This should nol have been entirely
unexpecled, In 1967 my  colleague,
Samuel Hunlinglon, wrole in a shorl
picee enlitled *Political Development
and the Deeline of the American Syslem
of World Order” that

. in the year 2000 the American
world system that has been devel-
oping dnring the lasl lwenty years
will be in a slale of disinlegralion
and decay. Jnst as Amcrican influ-
ence has replaced European influ.
ence doring the eurrent period, so
also during the last quarter of this
century  American  power  will
begin 1o wane, and other coun-
trics will move in to fill the gap.'

This decline has already begun, and it
has stimulated a number of countries
nol to “risc from the ashes of the
Amcrican syslen of world sceurily”™ as
Huntinglon predicled they would, but
rather to seck alternatives entirely o
the American experience. China in Asia

REVIE

and the Pacific, Brazil and Chile in Latin
America, Tanzania and Zambia in
Africa, and India in the Asian sub.
continent are not cither regionally or on
a worldwide basis trying lo take the
place of the United States. In a recent
interview with the managing cditor of
Japan’s Asehi Shimbun, Chou Lnlai
observed: “We are opposcd Lo the
‘major powers,” to power politics and to
domination, We will not become a
major power nnder any cireumstance. ™
Instead, the developing countries are
trying Lo creale a fundamentally differ-
ent world. This is elear, for example, in
the Brazilian cconomist Celso Furlado’s
Obstacles to Development in Latin
America:

1t the primary coneern of the
United States in the sccond half
of the twenticth eentnry is Lhal of
its “scenrity "—thal is, of the kind
of world-wide organization Lhal
will prevail as the resull of the
leehnological revolulion  already
nnder way—Lhe Latin American
poinl of view is different. While
Americans desire thal the new
organizations be compalible with
the preservation of the American
Way of Life at home and with the
delense of ever inercasing Ameri-
can cconomic inlerests abroad,
the Lalin Americans are laced
with the erncial problem of “de-
velopment,” or how lo open a
means of access Lo lhe [ruils of
the technological revolntion.

We can Lhns consider the prob-
lems of the “sceurily” of the
United Stales and those of the
“development” of Lalin America
in a confrontation.?

Snch confrontation is profoundly stimu-
lating to the kind of political change
associated with development (as Hunt-
inglon predicted it would). The more
conseious counlrics have become of the
conflict belween sceurity and develop-
ment, the less they have responded o
the appeals of cither the Democrats or
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the Communists, and soughl, mstead,
solutions within the framework of their
own national idenlity. As Furtado sug-
gested, “In a world in which develop-
ment is procceding very unevenly, and,
exeepling the cases of national political
domination by a loreign power, only
the national framework and occasion-
ally the regional one can serve as a basis
for defining development value  eri-
teria,” As the ULS. role wanes, so also
docs thal of its principal antagonists,
The experience of one colleague, just
relurned from India, illustrales the case
in poinl:

1 found it impossible 1o work
for our government and advise the
Indians. We have such distinetive
nolions about development. Bul
s0 do the Russians and the Chi-
nege, Consequently, there are no
clear choices here lor lndia, Our
theorics and  prograns  succeed
und (ail Lo just aboul the same
extent as do those ol our com-
pelitors. We are exporling devel-
opment, alright, bul it is rather
like toothpaste: our brand s
while, bright, and dovs about the
saume thing as any other brand.®

The United States has made much
greater efflorts than any of its competi-
tors in the fields of development and
securily, but, incrcasingly, lcaders in
developing countrics have come Lo view
all Greal Powers in just about the same
terms. As Furtado lurther observed:

In view ol the conditions of
strategic  Lhermonuclear  balance
that presently  prevail in o the
world, Lhe exercise of  supra-
national hegemonies linds no jus-
Lificalion in  lerms olher than
those ol specific  inlerests.
“Spheres of influence”™ no longer
have any signilicance for  the
superpowers, (rom the point of

*See also Norman 1), Palmer, “Foreign
Aid and Foreign Policy: the ‘New Statecrall’
Weassessed,” Orbis, Fall 1969, p, 775.
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view of their military sceurity.
And, as they relate to the under-
developed world, the spheres of
influcnee should be interpreted as
syslems of cconomic domination
which in turn reduce the under-
developed  countries’ ability Lo
adapt their own structures Lo the
requircments  of a  poliey of
national development.?
Like Gulliver, the United States is
arising {rom a soporific, bewildered. We
and our anlagonisls arc viewed in the
Third World as impediments Lo develop-
menl. Why is Lhis so?

The Limits of Intervention. Clearly,
no discussion of what Professor Gal-
braith has called the “plain lessons of a
bad decade™ could take place withoul
reference Lo Lhe experience of Vietnam,
While 1 shall discuss the matter, 1 will
argue thal no lessons are being learned
from the Vietnam experience. The prin-
cipal lesson, ruther, of the decade is that
inlervenlion—like  world  power—has
limits, und this we knew belore Vicl-
nam, without having to experience the
war, Inlervention has limils, and among
them the most prominent relates Lo our
inabilily to bring inlernal stability and
rcform o countrics which lack the
political bases and instilulions lo suslain
those processes. While we had aceepted
the nolion throughout the 1960% that
insurgencies were a proloundly desla-
bilizing phenomenon we lailed Lo realize
thal our stralegics designed Lo counler
them were themselves profoundly desla-
bilizing. Countering  insurgencics re-
quired clements of politics and prioritics
lor inslitutional change thal mosl coun-
trics lacked. Insurgency need nol have
been  synonymous wilth  warlare, al-
though the insurgencics in Southcast
Agia and the Middle liast in the 1960
beeame, in facl, major wars in scope,
cost, and eruclty. A fundamental error

*See his arlicle on this subject in Foreign
Palicy, Winter 1970-7L, p. 31-45.
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in our doclrine of response was thal we
primarily viewed them as limited wars
lo which a limited military response was
appropriate, rather Lhan as polilical
struggles that challenged the stability of
governments and Lhe viabilily of Lhe
systems of politics of the incumbent
regimes we ollen supported.

Aparl from all the technological win-
dow dressing associaled with counler-
insurgeney, e process required, lunda-
mentally, povernments  and  polilics
slrong cnough Lo compele with the
insurgents. There was in Victnam, for
example, conlinuous tlalk of the need to
transtorm the conflicl from a military
Lo a polilical one, Bul our approaches
there consistently stressed the need lor
the Government of Soulh Vielnam
(GVN) Lo develop military capabililics
and nol political ones. And now, as we
are preparing Lo disengage [rom the
conllict, we [ind the GVN relatively
well prepared Lo conlinue the war, but
nol so able Lo compele with Lthe Viet-
cong politically. The prospect that the
war will he permanent is very real; the
capabilitics Lor the GVN Lo cmerge as a
rival political force Lo the Vietcong have
nol heen adequalely developed.

What wenl wrong? To Sun-lzu’s
classic dictum: “Know yoursell; know
the enemy. A thousand battlcs, a thou-
gsand viclorics,” we florgot to  add,
“Know your ally.,” By turning the in-
surgeney in Vielnam into a war of
proxy—perhaps proxy comes close to
defining the real nature of limited war—
between the United States and its Com-
munist enemies, we failed Lo realize that
the GVN ilscll was weak and thal no
amount of supporl o a weak govern-
ment could substitute for one thal was
politically strong, We had continnally
sought Lo haye the GVN decentralize
power Lo the people—as a means of
increasing  popular  support for the
regime, Bol the GVN had no power to
decentralize, [t barely had cnough to
maintain itsell vis a vis the military
oflicer corps and eeligious groups that

soughl its overthrow. The GVN, in turn,
made il casy for us to intervene in the
war; bul in so deing, we lound oursclves
virtnally unable to influence the course
of political developments—develop-
ments of the sort Lhal were required to
creale polilical strength for the incum-
bent  government. Tntervention, thus,
wud nol the same as influcnce. The
findings of the MLT study group in 1959
with regard to this aspeet of American
foreign aid doclrines are still perlinent:

There can be no easy oplinism
aboul the ¢onsequences ol Ameri-
can aclion. We musl face Lhe fact
that our influence is limited. Our
retationship Lo the newly cmerg-
ing eountries is nol that of a 19th
cenlury Furopean power lowards
its colonies, nor Lhat of a modern
Communist power lowards ils
salellites. We exercise no direct
conlrol and cau influenee the
course ol cyenls only marginalty,
largely by helping to provide some
ol the resources—skills, cducation,
public utilitics, capital—which
countrics musl have for suceessiul
and stable modernization.®
The experienec of the past decade

has nol subslantially changed this asscss-
ment, Tndeed, the conclusions of one
Senale stall stndy ol our assistance to
the Greck junla can be laken as both a
summary of past ellorls in most coun-
trics as well as prolog:

The policy of [ricndly per-
suasion (lo moye the junla
towards a conslitulional state) has
clearly failed. The regime has ac-
cepted  the [riendship, and the
mililary assistance, bul has
ignored the persuasion, Tndeed,
the regime seems Lo have heen
able 1o exerl more leverage on us
with regard Lo mililary assistance
than we have been able Lo exert
on Lhe regime wilth regard to
political rclorm, We scc no evi-
denee that this will not conlinne
to be the case.’

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1
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Such a stale of allairs, ol course, is not
limited solcly to the Military Assistance
Program. Regardless of our goal (ranging
from “friendly” persuasion to direet
threats) and regardless ol the vehicle by
which it is advanced (ranging from
military to development assistance Lo
diplomacy), the resulls appear Lo be the
same.

The more stable and secure  he
governmenl establishment that we wish
to influence, the less likely are our
chanees ol doing so. The reasons lor this
arc obvious. Strongly entrenched  re-
gimes have al hand the means Lo resist
or sclectively wse American assistance
and advice. Marcover, we are often
inept in proffering aid and advice, and
our overscas missions are  frequently
divided against themscelves in ways that
permit host governments lo mamipulull:
compeling nid factions to their own
advantag,

fronically, however, our ability to
exerl influcnee through direct interven-
tion or assistance is also very limited in
countrics where the ruling elite or the
established government is weak, o such
cascs, regardless of the resources that we
can provide Lo strengthen government,
it may be inherently too weak Lo
implement the kinds of reforms  we
suggesl. Iulervention, then, substitules
{or development rather than stimulates
it.* Our supporl to weakly entrenched

*See, for example, the discussion of this
phenomenon contained in Amitai Fizioni,
“Inlervenlion for Progress in the Dominican
Repullic,” in John D. Monlgomery and Al-
bert 0. llirschman, eds., Public Policy, XV1I,
1968, p. 299-300; Abraham Lowenthal, “The
Dominican Intervention in Relrospeet,”
Public Policy, XVII all 1909, p. 133-48; and
Peler A. MeGrath, “The Style and Suceess of
Counlerinsurgeney Foreipn Aid: Some Deler-
minams,” in fbid.,, 1968, p, J07-31. A de-
toiled analysis of the relationship belween
American policies and Vietnamese polilics can
be found in my Politics in War: The Bases of
Political Community in  South Vietnam
(lorthcoming).
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governing eliles tendls 1o provide them
with a level ol confidence they have
been unable to derive (rom their own
politics. In the process of building such
conlidence, it often becomes unneces-
sary for the government to embark on
the difficult tazk of lostering greater
political mobilization by expanding
opportunities lor political participation,
Regime survival depends upon  the
United States, not internal supports,
and in a war by proxy we musl appear
Lo our foreign allies as more anxious Lo
have their support than their reform. In
lact, one distinel possibilily suggested
by past experience is that il our goul is
Lo influence a parlicular government,
the probability that we shall succeed is
much greater il it is cleacly not in our
nalional interest or & matler of national
policy to do so. The corollary 1o this
proposition suggesls thal questions of
intervention and influence ought o he
resolved by criterin other than national
interest. We should realize that what we
wish Lo foster in other countrice—the
evolution of democratic inslitutions—is
extremely dilficult 1o achieve and per-
haps impossible for us Lo impoge on
(orcign cultures.

In  dealing with insurgencics, the
broadening and strengthening of inslitu-
tions of political  participation
crucial, but sueh relorms often are
distastelul Lo the government we sup-
port. Democratic evolution requires thal
power be ercaled and shared. The
process implies, as most governing clites
must view it, the likelihood that their
position and influence will be eroded. In
short, as one carly study of the political
ignilicance  of puerrilla warlare  sug-
gests: “The  conflidence  inspired by
strong American backing . . . may tempt
the leaders Lo defer the very reforms
which the American aid was intended to
tacilitute, the reasoning being that the
regime is now so firmly entrenched and
backed that these inconvenient and dis-
tasteful changes are no longer neces-
sary.”?

are
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This state of aflairs is a result of two
misconceplions about the etficacy of
our policies, Firat, we lend lo believe
that when we support governmental
establishments we arc also supporling
entire political systems or at least the
possibility of the former working to
strengthen the latter. In Lact, we lail to
recognize that the two are nol comple-
mentary but often opposing forees; we
may, in short, closc ofl the prospects
for internal political reform by sccking
to foster it within the governmental
gystem. Sccond, we tend to regard
insurgeney as an  cexlernal problem,
generaled by Communist  subversion
rather than as an iternal conflict over
the distribution of political power in a
society. This is not to say that Commu-
nist stales do nol practice subversion,
but that subversion rarely succeeds un-
less there are sulficient lorces of in-
ternal disconlent that predale the inlro-
duction of foreign arms, [(inanees, or
cadre. Because we view with alarm
Communist inlluences in developing
countrics, we respond lo ecommunism
and uol to the bases from which it
might draw supporl,

Thus, a well-balanced program
designed Lo assisl a developing couulry
meet some of the difficulties associated
with modernization may very well be
serapped at the first appearance of even
the most ambiguous signs ol a Commu-
nist subyersive presence, The host gov-
cernmeut realizes Lhis and assumes Lhal
its interesl in maiulaining a grip on
political power iz identical with our
preference for stable povernmental and
administrative systems to combal Lhe
Communists. Thus we end up providing
the umbrella of sustenance under which
the tenure of the goverumental cstab-
lishment is guarantced. The resull of
this process is thal the Pentagou abroad
trausforms development assistanee inlo
civic actiou, iusurgencics become
limited wars that can be preempted by
the development of poliee and para-
military forees, and queslions of po-

litical reform arc relegated Lo an “after
the war” concern,

The Limits of the Vieinam Vision.
Virtually no one would suggest thal the
American withdrawal from Victnam is a
bad thing, bul it is not at all elcar
whether or nol il is a good thing. 1 onr
involvement in Vietnam eould be ques-
tioned in qnite Tundamental ways, then
our withdrawal docs not make much
sensc cither. We expect, lor example,
that the stability we sought through war
and massive inlervenlion can now be
achicved by withdrawal. The Vietnami-
zation program sccks to provide the
GVN with a rcasonable chance to sur-
vive. However, if the problem has essen-
tially becn a political one, then military
support and assistance can hardly make
a [undamental contribution to the sur-
yival of the GVN. We haye vol, it scems
to me, a new poliey lor cither Vietnam
or the rest of the developing world. To
do lcss in these arcas, whether under the
guise of scarching for low-profile activi-
ticg or under the mantle of isolationism,
are targets and not uew policies. 1f Dean
Rusk’s fear that “onc of the severe
prices that we may be paying for Viet-
nam is Lhal it may have stimulated a
trend toward isolalionism in this coun-
try” proves correel, then we shall not
have any posl-Vietnam policy. lndeed,
il President Nixon’s sccond State ol Lhe
World Report can be laken as a prolog,
it suggests thal low prolile may ulti-
malely mean no policy:

The American iuterest in Lhe
future of South Asia, which in-
¢ludes such large countrics as
Indiz and Pakistan, is . . . reduced
lo three papes ol banalities; the
discussion of black Africa and its
growing conllicl with South
Alrica amounls essentially to a
proclamation of Amecricau ncu-
trality; and the aualysis of Latin
America does not address itsell al
auy length Lo the dynamics, pros-
peets, and implications ol risiug

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1
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radicalism on the left and nght,

both exploiting ard responding Lo

popular anti-Yankeeism.®

Could the agony of the Victnam experi-
ence fail Lo result in a new American
loreign policy? [L can, and the danger
that it is alrcady doing so is greal.
Vielnam was a disaster, bul nol Lo
create new principles for loreign policy
in ils aftermath would be an even
grealer disaster,

The dénoucment of the Vietnam
war, it is generally assumed, will precipi-
Ltate substantial changes in American
torcign policy. How could it be other-
wise? The wur itself hus been one of
incredible scope, inlensity, und cosl
More young people have been mobilized
against Lhis war than had been involved
i the struggle for human rights of the
late 1950°s and 1960’s; the protest
appearcd to coincide wilh the emer-
genee of a new and alienated youlh
colture that exposed in somelimes beau-
Lilul but more often in hizarre ways the
decay of the American social struclure.
One President sucriliced whal would in
all probability have been a secound Lerm
ol oflice outl of the conviclion thal so
doing would help Lo end the war, while
another President will no doubt run for
a second term largely upon the record
of his cfforts ending American militury
pacticipalion in it. Counlless Govern-
ment officials—at all levels—have lefl
their posls as geslures of Lheir opposi-
tion to the war; those who had upon
leaving remained gnicscent are increus-
ingly coming forward lo make their
opposition  known. Seven  thousand
pages ol classificd Government reporls
were leuked in a dramatie gesture of
despair to the public press, providing
scholars with access to archival informa-
tion (particularly (rom Delense Deparl-
ment and Joinl Chiels ol Stall [ilcs)
hitherto unavailable for serutiny in the
altermath of any other war. All these
features of the Vietnam war (to list only
some of the most prominent) are bound

GENCY ENVIRONMENT 19

to precipilate change in American for-
cign policy; or arc they?

The very elements which have Lhrost
Lthis war so dramatically upon the polili-
cal consciousness of Americans may he
the ones which may make for the
absence of any prolound ehanges in the
principles upon which American forcign
policy is based. | suspeet that we tend
to overrale the lessons learned [rom
unpopular or unsueccssful involvements
abroad and, in the case of the Viclnam
war, Lhe very immensity of our involve-
ment and Cailure makes it unlikely Lthat
its lessons will have much consequence.

[t is commounly accepled among Gov-
ernmenl olficials now, us it was among
concerned academics hroughoul most
ol the latter hall of the 196(s, that the
Vietnam war made little scnse in the
conlext of our foreign policy. As onc
Government official suggesled to me in
an inlerview,

This war has been blamed ou
the cold war ruentality of sup-
posedly cold warriors who were
concerned about falling dominoes
and stemming the red tide. But 1
do not think this is true, il [ may
speak as a cold warrior. Cold
warriors learn [rom the past, and
one of the most prominent of the
lessons we have learncd is that we
should have no land wars in Asia,

Similarly, Walt Rostow in his new hook
Politics and the Stages of Crowth ob-
SCIVCS:
can implicit common  law
for the conduct of the struggle
across Lhe Ltruee lines of the cold
war . . . [was this] il A obtruded
with military foree or the threal

ol military [oree over B's side ol

the line, it was acceptable for B to

bring to bear whatever defensive
power he could mobilize against

A’s intrusion; but it was nol

acceptable for A to take B’s de-

fensive actions as an occasion for
escalation.’
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Where did these prineiples come inlo
play in the Victnam war?

In Vietnam such rules of lhe road
governing intervention did not apply.
The point here, ol course, is nol only
that the level of inlervenlion in the
Victnam war made no scnse and conld
not be justified by relerenec to any
conlemporary U.S. policy,* hut also
that beeause it has made no sense, the
prospect thal we can learn [rom il is
greatly reduced. Az horrendous and
costly as the war has heen, it has only
marginally alfected the burcaucracies
and proecdures whieh have participaled
in it. From the policymaking end of Lhe
involvement, ever since carly 1965 the
Victnam war has been a special war,
handled by special working groups with-
in the diplomatic, securily, and intelli-
gence communitics. (Mlicials of high
and low levels have gotlen, as onc put it,
“stuck in Lthe Vielnam thing,” and many
have remained “with it for almost a
decade. Those who have lelt staff and
operalional roles associated with Viel-
nam [rcquently reporl that lhey are
warncd, when they arrive at Lheir next
posl, lthal nothing they have learned in
ot about Viclnam is rclevanl to their
new  assignment. One carly  Vielnam
hand in the State Department, lor
example, described his mid-carcer transi-
tion in the following Lerme:

I have spent three years in
Vietnam and three in Washington
working on Vielnamese affairs
and 1| was, during the latler
period, literally inundated with
advice lo get out of it, 1 finally
did so by requesting a posl in
Latin America and the [irst thing
was told was Lhal nothing T had
learned in Victnam would be of
help. I was amazed, in {act, at the
intensily of Lhe pressure within

*See espeefally, Leslic N, Gelb, “Vietnam:
the System Worked,” Foreign Policy, Summer
1971, p. 145,
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the [diplomalic] serviee to isolate

Lhe Vielnam expericnee.

Viclnam operalions groups cxist as
sell-sn(Ticient cntilies (and sometimes as
separate buildings) wilhin the Forcign
policy burcaucraey, and in two agencics
with which I am most familiar (lhe
State Departmenl and AHY), T have
always been struck by how litlle the
whole of the institution had heen al-
fected hy Vielnam. The remarks of one
high-level official in the Slale Depart-
ment (who was nol working on Viet-
nam) made in response to a queslion
aboul how he {elt Loward the students
then prolesting the Nixon administra-
tion’s war policies scrve to summarize
the comments of many that | recorded
over the past few years,

I do not think you should be
amazed al how sympathelie we
arc towards the students. They
have made getting to work for the
mass ol the Washington service
difficult, bnt they have not really
struck al what any of us are, in
fact, doing in our work. We do
not like, support, or believe in the
Victnam thing either, When the
studenls speak, therefore, they are
not speaking to us or to Lthe way
the government as a whole works.
| Emphasis added. ]

To the extent that this almosphere is a
pervasive one, the experience of the
Victnam war 1s cffeclively controlled
and isclated, and so, also, is Lhe impact
of its lessons.

The prospect is thus very rcal thal we
may be coming out of the Vielnam
expericnee  with onr  foreign  poliey-
making institutions having learned very
litte and with those individuals who
have learned somcthing being in the
least opportunc positions to apply it.
Our coming out may bhe much like
Alexis de Toequeville predicled it might
when he wrote Lhat:

Two things are snrprising in the
United States: the rutability of
the greater parl of human aclions,

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1
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and the singular stability ol cer-
tain principles. Men are in con-
glanl molion; Lhe mind ol man
appears almost unmoved, When
once an opinion has spread over
the conntry and struck rool there,
it wonld scem that no power on
carth is strong enongh Lo eradicale
il . . . Not that the human mind is
there al resl, il is in conslanl
agilation; but il i engaged in
infinitely  varying  the conse-
quences of known principles and
in secking for new conscguences
rather than in secking for new
principles. Its molion s one of
rapid cireumvolution rather than
of straightlorward impulsc by
rapid and direct effort; il extends
its orbit by small continual and
hasly movements, bul it does not
suddenly alter its positions.' ©

New Principles in a New Environ-
ment. New principles will nol aulo-
malically spring from within; they never
have. Gulliver’s coming oul, rather, sig-
nifics that the primary impetus lor
change in Llhe principles upon which
American loreign policy will be based is
the world enviromment itsell. Two prin-
ciples can thus be suggested.

Iirst, insurgencies are political con-
flicts; they will increasingly locus on
questions of political power and politi-
cal participalion, They will be taunched
by those who are denied adequale and
effective  channels of access o and
participation in politics. They will not
be wars of sell-defense againsl armies of
a forcign power; they will be wars of
scll-determination. As such, there have
often been political conflicts thatl began
wilh rather than ended al the achieve-
ment of independence, Puture insurgen-
cies, lhus, can be distinguished from
wars of subversion, wars of proxy, and
limited engagements between lwo or
niore counlries,

Too ollen have intervened Lo
“preempl™ insurgencies, and this has

Wi
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resulted in turning them into wars, Such
a policy only delays or postpones ¢cither
the insurgent or the incumbent coming
to terms with the crisis of participation,
that is, the conflict over who will
parlicipale in ereating and cxcercising the
political power  that  the oulbreak
signaled. Insurgencies will become con-
flicts aboul the distribution of power in
a single country. The only way in which
they can be preempted is by coming lo
Lerms with Lhe issues of parlicipation in
politics that they raise, nol by con-
verling one side or another into a more
elfectively armed eamyp.

Insurgencies arc also likely Lo be-
come permanent wars, They will be
characterized in  their  incipieney—
whether it takes several years or a
decade to play oul—Dby intervention and
withdrawal of cither waning global or
emerging regional powers, The seeond
phase of the insurgency will be charac-
terized by lower levels of violence than
the first, Dbnt the basic issues ol the
conllict will remain the same. Phase two
is the crucial stage. The Vielcong have
demonstraled  that  insurgent  move-
menls can survive massive inlervenlion,
The real question is whether cach side
an suslain the conflict and transmil ils
goals over as mueh as several genera-
tions. If one side is successlul in pre-
vailing over the other in phase two, then
the outcome will resemble the Mexican
“success story ™ subjugation of the side
least able Lo transler the fervor of Lhe
confliclt [rom generalion Lo generalion,
clags Lo class, and [rom political move-
ment Lo political institutions. Il neither
side prevails over Lhe other, the oul-
come is likely to reseinble the Korcan
“suceess story ”: slable partition,

The second new principle relates Lo
the need o understand the new environ-
ment in which the dénoucment of phase
two will occur. 1t would he casy lor an
academic Lo argue Lhat past disasters all
result from the policymaker’s misunder-
standing of both the world and present
realitics, Misunderstanding is o parl of
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my answer but, as I shall try to suggest,
it is too obvious an answer. We knew a
great deal about what went wrong well
before any of it occurred. Gulliver’s
“coming out,” rather, is a proflound
transformation: the United States has
become a helpless giant and the world
has turned upside down.

Something profound is happening
not in the world but to the world,
which makes the question of “Who shall
be a world power by the year 20007
obsolete. The world by that time will
have less need for giants. I see nothing
on the horizon which could substitute
for the American system of world order,
for it was not unique from that of its
present competitors. | do not sece the
great nations now emerging as intent
upon Llaking over the system we have
created.* Nor do § see, lundamentally,
the prospect of agrcement and coopera-
tion arising from the realization thal we
are, in the words of poet Archibatd
MecLeish all “riders on a tiny spaceship.”
[ do not see the enfranchisement of a
worldwide peasantry nor the political
triumph of the middle class. Rather, 1
see  the breakup of the world into
regional conllicts, perpetual contlicts or
insurgencies, if you will, thal current
policies—much less current  academic
thought—will be unable to influence.

There will be cooperation on such
things as the environment and possibly

*While the author’s thesis proposes that a
superpower’s capability to shape events in the
world to its liking is overrated and will
continue to diminish, Sovict actions over the
last 5 years would seem to belie an intent to
play just such a role. Ed.

on the problems inhervent in the specter
of chronic poverty accompanying un-
paralleled rapid urban growth, but no
fundamental agreement on war and
peacc. If anything, the once great global
and the now-emerging regional powers
will come to recognize that their ability
to influence the world has greater limi-
tations than anyone ever expccted.
[ronically, this realization—which will
be a time yet in coming—may do more
1o end war and promote peace than
anything that we could create, instilu-
tionally or politically, to do the jab.
The secret of riding the spaceship—and
this also is a new principle—lies in the
growing realizalion of sharcd perils,
rather than in a burgeoning sense of
efficacy and control, either over nature,
ourselves, or the universe,
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Some observers have characterized the current mood surrounding relations
between the superpowers as moving toward “‘détente,” while others have decried the
ever-growing Soviet military might, both strategic and conventional, claiming it
represents the principal threat to Western security. The crucial issue in this vital
contemporary debate is clearly the question of Soviet intent. Indeed, future policy
decisions cannot be made without first resolving this point. Tentative answers to
these vexing gquestions can perhaps best be reached by first investigating Soviet
strategic thought as it has evolved within the matrix of Russian historical experience,

SOVIET STRATEGIC THINKING, 1917-1962
SOME HISTORY REEXAMINED

An article developed from a
series of facully lectures given
at the Naval War College. { kiditor]

There are no experis on the Soviel
Union; there are only varying de-
grees of ignorance.

Ambassador “Chip” Bohlen

When Ambassador Bohlen made this
remark  and when Winston Churehill
deseribed the Soviel Union as a riddle
inside an cnigma wrapped in a myslery,
they were both cmphasizing how little
we in lthe Wesl really know about
Russia. Our ignorance slems largely
from the lacl thal the Soviel Union is a
closed socicly in which inlormation is
controlled 1o an extreme which scems
ridiculous 1o us, ITowever, conlributing
lo our ignorance was our failurc lo
make any serious elfort to colleel infor-
malion aboul the Soviet Union or Lo
train specialisls in Soviel aflairs until
the Second World War, and by then it
was almost Loo late,

Over the last 20 years we have
worked very hard to gain a grealer

understanding of the U.SS.R. Our
knowledge Lloday of things Russian may
be far from ecomplete, but it is infinitely
greater than it was 25 years ago, We
now recognize, lor example, thal our
[ajlure o appreciale the slrengths and
weaknesses ol the Soviet Union has cosl
us very dearly; bul fretting over how
things might have been diffcrent serves
no useful purpose. Inslead, the purposc
of this article is to go back o the
Bolshevik Revolution of 1917 and re-
vicw some key factors in the develop-
menl ol Soviel strategic thought [rom
the vantage point of hindsight.

We are able Lo understand Soviet
policy and stralegy—and the motiva-
ions behind them—only Lo the exlent
thal we arc able o putl ourselves into
the other fellow’s shoes and give serious
consideration Lo his perspeelives on the
world. Therelore, lel us take a look al
the world as il appears [rom Moscow
and nol (rom Washington. Doing this

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1

28



Naval War Coless GVIRT STRATEGIC THINKING 25

will help to provide some insights into
why Lhe Sovicts behave the way they do
and will make some of their stralegic
decisions a little casier to comprehend.
It might also change some of our pre-
conceplions aboul the other super-
power.

Iirst off, there are three basic axioms
that one should keep in mind, becanse
they are the underlying themes Lo our
considcration of Sovicl slrategy.

® National policy is influenced by
national character,

® Strategic thought is never scparale
from political thought.

® When you're second, you

harder,

Every counlry has a dislinel national
character which has been shaped by
such factors as higtory, culture, lradi-
lions, geography, that is, by the sum
total of ils national cxpericnce. This
national character has a strong influence
ont policy and stratcgy. Whilc this is true
for cvery nation, it is especially truc for
the Soviet Union.

Strategic thoughl ecannot be scpa-
rated from polilical thought in that
strategy is no wore than the hand-
maiden of politics. Strategic thinking
determines the methods through which
political objeclives are altained. This is
tru¢ for cvery country, but it is par-
tieularly Lruc for the Soviet Union.

The third axiom speaks for itself,
When you are in sccond place in the
struggle for world power, you pat forth
a great deal of extra effort to cateh up,
This is cspecially true of the Sovict
Union.

Why thesc threc axioms seem to
apply to the U.S.S.IR. more than to any
country beeomes elear when one eon-
siders the manner in which Soviet
strategic thinking has evolved. In con-
sidering its devclopment, we shall ex-
amine Sovicl strategic Lhinking in each
of its {our rather distinct phascs. The
first phase began with what the Soviels
eall the Great October Socialist Revolu-

try

tion of 1917 and lasted until approxi-
matcly 1934.

It began on a rather phony note.
There was no great revolution. The
masses of the Russian pcople did not
rise up Lo overthrow the old order, and
they cerlainly did not insist that the old
order be replaced by the socialism of
Karl Marx. In fact, the Russian people
had very litte Lo do with it

What happened was very  simple.
Courtesy of the Germans, Lenin was on
the scenc in Russia where he and his
associales found political power wrilh-
ing in the streels of the capital and they
picked il up, Once they had the power
they had coveted for so long, the new
Bolshevik leadership was confronted by
some very harsh realitics, the first of
which was the realizalion that the brave
new world of communisin stood a very
good chance of being stillborn,

The country Lhey sought to rule
could only be deseribed as being in
absolute shambles. After 3 years of war,
Russia had been bled white; politically,
ceonomically, and militarily. For all
intents and purposes, public order was
nonexistenl, and famine was already
imminenl,

The army, historically ill-trained, ill-
equipped, aud illkled, ran up an un-
paralleled record of defeat in World War
[ and could lay claim to the highest
casually lists in Europce—it lost over 3
million men  in 1915 alonce.  De-
moralization in the ranks, al least some
ol il eaused by Bolshevik agitation, was
virtually complele, and descrtions had
reached an astronomical rate.

While Russia no longer possessed a
viable fighting foree, the German Army,
on the other hand, was deep inside
Russian Lerritory, ready and willing to
resume a general offensive whieh could
cagily carry it to St, Petersburg and
Moscow. In this silualion, with the lotal
collapsc of the nation just around the
corner, compelling neeessity became the
driving foree behind Bolshevik actions.
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Circumstances dictated policy al a time
when there could only be one policy—
that of suryival.

If the Bolsheviks were Lo mainlain
their slim hold on power, if there waus Lo
be u conlinued national identity, il the
countlry was cver Lo be rebuilt and
transformed into the Communist utopia
Lenin had promised, a peace lrealy wilh
Germany had to be concluded al once.
It had to be a peace atanry price, and il
had Lo be a peace wbich would endure
[or many ycars.

Yet the Bolsheviks temporized. Fven
as he sent Trotsky racing off to Brest-
Litovsk Lo negotiate with Lhe Germans,
Lenin instructed him Lo delay a peace
seltlemenl for as long as possible, but Lo
sceure a ccase-[ire.

His rcasons for issuing such orders
seem astonishing indeed. Minor mntinics
in the Freneh Army and German Navy
had convineed Lenin that the war-weary
gsoldicrs of Europe werc about Lo rise up
in mass prolesl against {urther slanghter
and scize power in the Communist
world revolution which Karl Marx had
envisioned. Thus, Lenin reasoned, an
armistice would sceure the Lime needed
to consolidate the Bolsheyik position at
home, while cvery passing day would
bring Europe closer to revolution. The
Germans, {earful of developments in the
Fatherland, would nol insist upon very
harsh terms in a peace trealy, so Lenin
simply issued a call for revolutlion in
Enrope and then sat back and waited.

His rcasoning was a classic example
of the Communist desire to have the
best of two worlds. More importantly,
however, this is perhaps the lirst ex-
ample of the proeess whereby the Soviel
leadership, in viewing the outside world
throngh the idcological blinders of
Marxism, were led to a mistaken con-
clusion, but it was by no means the last,

Au armislice was arranged in Decem-
ber 1917, and Trotsky began a brilliant
campaign of holding ofl the German
Army with words alone, wailing in vain
for Burope Lo crupt. His tactics were

correcl, but his siralegy was wrong. On
the 10th of February 1918, Ludendorif
finally ran out of patience with Trot-
sky’s campaign of delay. He was anxious
lo sccurc as much Llerritory as possible
for Germany and then Lo bring the war
with Russia 1o a close so that he could
shift his forccs Lo the Weslern front
hefore the American Army could go
into aclion in ['rance. Accordingly, he
ordered a gencral offensive.

Within 3 wecks the German forees
had advaneed all along the [ront, pene-
trating from a minimum of 100 miles in
the north o a maximum of over 600
miles in the south, to the west bank of
the Don River. With the enlire Ukraine
thne occupicd by the cnemy, with Ger-
min lroops in the north in a position Lo
threaten St Petersburg and cven Mos-
cow, and wilh the Rnssian Army unable
to put np more Lthan token resistance,
Lenin finally gave in.

On 3 March 1918, he at last sued flor
peace. The price was very high indeed.
Russia lost Finland, Lstonia, latvia,
Lithuania, Poland, and Lhe entire
Ukraine,

The cost was exceedingly high in
terms of territory, but il was most
painfol, most agonizing in lerms of
economic capacity, In accepting the
peace of Brest-Litovsk, Lenin gave np
34 percent of the popnlation, 54 per-
ceul ol the industrial plants, and 89
percent of the coal and iron mines of
Imperial Rnssia. [L is true that he got
the Ukraine back after the German
surrender in November 1918, but Russia
was nol o recover control of her other
wesleru provinees until World War 11,

As excrucialing as these losses may
have been, the new Soviet regime con-
aidered that they were more than offset
by what had been gained—the peace and
lime required Lo eslablish a new Marxist
()I'd(}l'.

This they immediately set oul to do,
and it could be quite helpful at this
point o look very quickly ai how Lhey
did it, I'rom March Lo November 1917
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the people of Russia had {recdom wilh-
in their grasp, only to give il back, as il
il were almosl Loo great a burden Lo
bear, into the hands of another dictlalor-
ship. This is preeiscly whal happened.
We would indeed be mistaken Lo assume
that the people were duped into ac-
cepting the Bolshevik regime’s promises
of freedom, equality of all men, an end
o the exploitation of the masses, and
public ownership of the factlories. The
new diclatorship succeeded beeause ils
leaders nnderstood the Russian soul,
and they traded on responses thal were
as old as Russia itself, Acceplunce of
authorily is an ingrained characleristic
of the people. 1t has been their lot for
almost a millennium, sinee the ycar 988
when Prinee Vladimir of Kiev was con-
verled Lo Christianily.

From that time until the Dolshevik
Revolution, there were three dominant
inlluences in Russian life. These were:

® Autocracy—Llie absolute rule of
the Caar, who occupied the throne
because he was God’s chosen tepresenta-
Live on carth;

® Orthodoxy—the stale religion of
Russia which pervaded all aspeets of
life, first with its rigid doctrine and then
with its belief that Moscow—the Third
Rome—had received the charter Lo save
the world (rom itsell; and

® Nationality—that slrange and
strongly cmotional sense of being a parl
of the people and a part of the soil that
is perhaps stronger in Rassia than any-
where ¢lse,

For a thousand years these inlluenees
formed the basis of alegiance to Mos
cow and to Lhe person of the Czar. Then
came the Bolsheviks, agitating [or over-
throw of the old order on the grounds
that Karl Marx had (ound the only true
solution to the suflering of the masses.

The revolution came, but wha
changed?
088-1917 1917-Present
Autocracy  Czar Commissar
Orthodoxy  State Religion  Slale ldeology
Nationality Russianism Russisnism

What is the difference between the
absolute rule ol the Czar and the abso-
lute rule of the Communist Parly, the
carlhly inherilor and interpreter of Karl
Marx? Is there any dilfcrence belween
Russian Orthodoxy and an enforeed
stale idcology which tcaches Lhal the
viclory of Russian communism is in-
evitable and that Moscow therelore still
has the charter to save Lhe world from
itself?

To be sure, the form of the new
regime was considerably different, bul
Lthe conlenl was simply very much more
ol the same. National charaeler bad
exereised a delermining influcnee on
national policy. Once the diclatorship
of the proletariat—thal peculiar fusion
of traditional Russian peychology wilh
Marxist claptrap—had been established,
the first vague glimmerings of Soviet
slrategic doctrine began Lo appear, They
appeared only slowly, and onee again
circumstances [oreed the men in Lhe
Kremlin 1o make some very hard deci-
sions,

We need only to recall that peace
with Germany did not immediately
bring peace at home. There were vast
numbers ol people who did nol aceepl
bolshevism—Russians, and espeeially
Ukrainians, rallied around anti-
Communist leaders like Admiral Kol-
chak and General Denikin, and 4 years
of incredibly Moody war resulted. The
situation was further complicated by
the intervention of the Allicd Powers,
who sided with the anti-Communist
while forecs in a vain attempl to get
Russia back into the war.

Furthermore, the end of the war in
Europe had brought the creation of a
belt of independent states across Easl-
ern Europe—Estonia, Latvia, Lithuania,
Poland, Crzechoslovakin and Hungary.
Weslern statesmen made no secrct of
the fact that these small nations formed
a eordon senitaire designed to separale
Furope (rom the Communist menace.

Time docs not allow a more detailed
trcatment of these cvents, Suffice it to
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say that the Bolsheviks came to under-
stand that they were not very popular in
the world. Nobody liked them wvery
much, and there was no one anxious to
extend the vast amounts of cconomic
aid they had somchow come to expect.

There was no alternative to what
they did. They took it for granted that
the new Soviel stale was surrounded by
hostile eapitalist countries which would
seek to crush the proletarian revolution
and the U.S.S5,R. This nolion, which
divided the world inte two opposing
cumps, was sanclified in the doetrine of
“capitalist encirelement.” This was not
a MarxisL idea; il originated with Lenin
and became the chiel Lenct of Josel
Stalin, who forever preached that im-
perialism existed for the sole purpose of
destroying socialism,

Stalin added to Communist dogma
the accompanying idea of “socialism in
one conntry.” This was his own way ol
acknowledging that world revolntion
was nol a rcalistic possibility and that,
with no outside help, the Soviel Union
would go it alone.

These two doctrines were horn of
political ncceessity, and they [oreed
upon Moscow Lhe only stralegic posture
possible under Lhe circumslances—a pos-
ture of delense. I il was tme that the
Soviel Union was surrounded by hostile
slales, and il il was lruc Lhat conflicl
between capilalism and communism s
inevitable, then Moscow had Lo have a
stratcgy which would cnsure the se-
curity of the U.S.S.R. at all times and
which wonld guaranlee victory in any
war Lhe capitalists might starl.

This also meanl that the Kremlin was
nol aboul Lo cmbark on any advenlurcs
that might bring it into conflict with the
capitalist world, because there was no
rcal military power standing behind the
stralegy,

World War [, the civil war, and carly
Communist policy had combined 1o
wipe lhe Russian Army oul of exis
tence. The tremendous casuallics in-
curred over almosl 10 years of constant

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1

fightng had taken an unbelievable toll
ol military manpower and had created a
war weariness which was to last for a
long time 1o come, But the determina-
tion of the Communists Lo destroy all
vestiges of the Czarist army did almost
as much damage. Basing themsclves on
some vague, ill-formed notions of what
the world’s first proletarian army ought
to be, they attempted to do away with
anything that smacked of traditional
militarism, In the new “Workers and
Peasants Red Army™ ranks were abol-
ished, saluting was abolished, officers
were clecled by the troops, everybody
wore Lhe same kind of uniform, and it
was cven possible for soldiers Lo vole
nol lo accept Lthe orders of their com-
manders.

This wuas a nonscnsical slate of af-
fairs, of course, and il did not last long,
Trolsky [ought against it, but in ¢ssence
iL was correcled by Mikhail Feunze, Lhe
first of the great Communisl military
leaders, He became Commissar of war in
1924 and immediately went lo work
conyincing his masters in the Kremlin
that some changes had to be made,
They flinally agreed, and Frunze hegan
the Herculean task of creating an army.
He reintroduced compulsory military
service Lor all males of 21 years or older,
reingtilnled tanks and insignia, and
brought back tbe traditions and the
rigid discipline of the old army. le
began to rcbnild a professional officer
corps and sought (raining for the
brighter Russian officcrs in the acade-
mies of the German general stafl. 1n
retnm, the Soviets permitted German
officers to visit Russia, where Lhey
tested armored lactics away from the
prying cyes ol the Western Powers,

But from he standpoint of strategy
as such, I'runze could do nothing more
than Lo acccpt that delense of the
Sovicl regime was the [irst purpose of
the Red army. Accordingly, he dis-
persed 90 pereent of his [orces along the
borders of the USSR, and nsed the
remainder ag territorial unils Lo garrison
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the interior, At night he must have
prayed lo Karl Marx thal there would
be no war,

Frunze did nol live long cnough 1o
sec his efforts bear [ruit, He died alter a
year in olflice and was replaced by
Klimenl Voroshiloyv, Voroshiloy Look on
the job of equipping the army, lor il
had very little to fighl with, Beginaing
with the [irst 5-Year Plan in 1928, the
crcam of industrial production began Lo
go lo the artiued lorces, and by 1934,
aircrall, armor, and weapous ol Lhe
latest type were going Lo the army in
subslantial numbers,

Militarily, the Commuuists had made
good use ol the breathing spell Lenin
had won, How well they used it can best
be appreciated by remembering thal the
rehirth of & modern army look place
under almosl impossible cireumslances.
These were the years when Stalin and
hie henchmen in the Kremlin had Lo give
all their energics Lo rebuilding the entire
national cconomy and shaping il in a
Communist nold, These were the years
ol the eolleetivization ol agriculture.
These were the years of loreed drafl
industrialization, when coal and iron Lo
produce heavy machinery and new lac-
torica look precedent over everything
else,

These were Lthe years when Lhe Rus-
gian people felt the lash on their backs
as Stalin whipped up a national [renzy
of Irying lo calch up with the Wesl,
And these were Lhe years when il
became clear that Stalin intended (o
mainlain himsell in power by the brutal
physical elimination ol all opposilion,
real or imagined.

That the army wag rechorn al all
scems a miracle in itsell, Il there was no
greal strategic thought, it was because
the demands of recoustruction left little
time for thinking about strategy. In any
case Russia had not produced a single
slrategic Lhinker worthy of the name
sinee  Marshal Kuluzov, who lorced
Napoleon oul of Russia in 1812,

The firsl period i the evolution of

Soviel strategic thinking, Lhen, ended
with the crealion of a large slanding
army commitled Lo defense alone and
traincd and cquipped well enough to
pul up a substantial fight il the need
arose,

The year 1934 marked the beginnming
ol the sccond period, and it began on a
nole of atarm. To the men in the
Kremlin, the rise of Adolf Hiller and the
publication of Mein Kampf made il
crystal elear that Russia was Lo be the
prime largel of Nazi expansionism. Hil-
ler’s hysterical anticommunism was dis-
lurbing cnough by itscli, bul added Lo
this his hatred and contempt for the
Slavs and his avowed intenl o move
caslward in search of Lebensraum for
the master race made it small wonder
that Sovicl policy ook an abrupt,
180-degree turn,

The scll-imposed period ol isolalion
suddenly carue Lo an end, and Moscow
burst full blown into the world diplo-
malic arcna, secking military alliances
and political support from any quarter.
In a rather amazingly shorl period of
time, Lthe Kremlin sought and won
receognilion from  the United Stales,
concluded an antli-German  Lreaty with
Franee, joined the Leapue of Nalions,
and sent oflieers and cquipment Lo fight
againsl Franco in Spain. This was obvi-
ously done both o lesl Sovicl equip-
menl and Lo provide [ulure field com-
manders with combal experience.

AL home, Sovicl industry wenl onto
a war fooling, Finally, when war came
o Kurope in 1939, the Kremlin con-
cluded the Mololov-Ribbentrop Pact
with Nazi Germany, and Sovicl troops
oceupicd castern Polund. All of these
aclions grew oul of a need Lo gain lime
lo prepare for war, Lo gain allics in the
coming struggle, and Lo gain room (or
mancuver,

This last consideration led the Rus-
sians Lo occupy lLatvia, Lithuania, Es-
Lonia, and parl of Rumania in 1940. In
order Lo secure the approaches Lo Lenin-
grad, Stalin sent the Red army against

Published by U.S. Naval War College Digital Commons, 1972

33



30 NAVAL WARCOLIMCRREVIEW [1972] No. 2, Art. 1

Finland in the terribly costly, but sue-
cesslul, winter war.

That Moscow was able to achicve as
much as it did hetween 1934 and 1940
is almost ineredible, It was also iu
1934—the year that he realized that war
with Germany could not be avoided-—-
that Stalin revealed the full extent of his
paranoia hy launching the great purges.
In rapid succession he purged the Com-
munist Party, the Soviet Government,
Soviet socicty, and even the secret
potice. And [inally, on the very eve of
war, he purged the army.

God alone knows how many people
perished during the years of this terror,
and He alone knows how many were
shipped ofl to the slave labor camps of
Siberia. Stalin’s victims numher well
into the millions, and it is an established
[act that at least 35,000 olflicers—the
ercam ol the army—were purged.
Among those who fell was Marshal
Tukachevsky, the chicl of the gencral
stall and onec of the mosl bnlliant
officers the Russians ever produced, the
man who pioncered the development of
paratroops and who moved entire divi-
sions by air in the carly thirtics.

When war finally eame Lo Lhe Soviet
Union in June 1941, Stalin wok per-
sonal command of the entire war effort,
gave himself the rank of Marshal of the
Soviet Union, and, if Khrnshecheyv is to
be believed, did in faet make almost all
of the strategie decisions of the war.

For the first 2 years of the fighting,
stratepy was dictated by circumstances.
As it had becn in 1917, the Commnnist
regime had to face up to the fact that
the survival of the nation was at stake,
This was no war for the spread of
international commnnism; it was a fight
for the hife of Mother Russia.

Stalin never delnded himself or the
people on this score, In his first wartime
address to the nation, on 3 July 1941,
he invoked a policy of scorched carth
and guerrilla warfare. On Revolution
Day 4 months later, when the Germans
were 20 miles from Moseow, he astood

on the Lenin mausoleum in Red Square
and called upon the saints and warrior
heroes of Imperial Russia. ITe exhorted
the troops to “let the manly images ol
our greal ancestors—Alcksandr Nevsky,
Dmitry Donskoy, Kuzma Minin, Dmitry
Pozharsky, Alcksandr Suvorov and
Mikhail Kutuzov—inspirc you in this
war.” IE there was a grand strategic
design Lo the war in Russia, it was a
virtual duplicate ol the plan Kutuzov
had used against Napoleon—and was
thus a Russian, as oppoged to a Commu-
nisl, stralegy.

Kutuzov’s defense of the homeland
has been described as acting like a giant
spring. The Russian Army would re-
treat, [ighting constantly hul drawing
the enemy decp inside Russia. (Kutuzoy
pictured Moscow as the “sponge which
will snck Napoleon in.”} The retreat,
however, would be like a spring being
compreased, beeanse Lthe army, falling
back on ils mohilizing reserves, would
then stand and hold. The cnemy, his
supply train Lerrihly overextended and
his lincs of commnnieation constantly
harassed by guerrillas, would then fall
victim Lo winter.

Then the spring would recoil, the
masscd might of the Russian Army
would strike, and the invader wonld be
expelled, It worked against Napoleon
and it worked against Hitler, bul it was
a very ncar thing indeed. Let us take a
look at how far the spring had to be
eompressed belore it could recoil.

By November 1942, when it reached
its deepest penclralion into Russia, the
Nazi army stood on a front extending
from leningrad southeastward to Stalin-
grad on the Volga and then looping
almost to the Caspian Sea and Asia, The
industrial and agricultural heartland of
Russia had been ripped oul.

Bul the Sovicts held at Stalingrad,
and in January 1943 the great counter-
offensives began. By mid-1944 Rnssia
was frec of the German Army. The
Sovict Army sltood at the gates of
Warsaw where, ineidentally, Stalin
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halted the advance long enough for the
Nazis Lo lake care ol Lhe Warsaw up-
rising and wipe out the Polish Home
Army—an anli-Communisl organization
which could be expecled Lo oppose
Stalin’s designs tor Poland.

A year laler the Russians and Ameri-
cans mcl at the Klbe, and il was all over.
‘The Sovicl Army had come a long way,
and Russian troops stood in Weslern
Furope for the first lime sinee 1815, In
their advance they had pained a sizable
amount of veal estale Lo add Lo the
Russian Empire,

Just Lo give you an idea ol the arca
involved, the distance from Leningrad
along the {urthest line of German ad-
vance is roughly equal to thal from Lhe
northiern border of Maine Lo the Florida
Keys. The distance from there to the
borders ol West Burope is about the
same as Lhat from the easl coasl Lo Lhe
Rocky Mountains. In 2¥: years, lighling
every inch ol the way, the Sovicl Army
caplured an arca roughly cquivalent Lo
three-fourths  of  the entire Uniled
States,

[l this seems Lo have been a rather
shorl trealment of the  cataclysmic
evenls of World War Il it is because
other aspeels ol the war and its aller-
math are much more perlineul Lo Lhe
developient of Soviel stralegic Lhink-
ing,

Lt is enough to remember that World
War Il was a war of national survival for
the Soviet Union and that the overall
stralegy was delensive unlil 1944, when
the country was clearcd ol the invaders,
IFrom then until the cud, il was a war of
national expansion, both in Europe and
in lthe Lar East, where Lhe Sovicls
conducted a rather desullory campaign
against the Japancse lor the final 14
days of World War Il Throughout,
Russian nalional inleresls were  in-
variably placed far ahead ol the revolu-
tionary idcals of inlernational com-
munism, Once the war was over and an
empire gained, however, Stalin reverted
to proclaiming his old cliches about the

inevitability of conflict between com-
munism and capilalism and thal time is
on Lthe Communist side,

Some scholars have snggested that
the victorious Sovicl Army, which had
defeated the second-best anmy i the
world, was ready, willing, and able Lo
gobbic up as much of Burope and the
Middle Fast as possible and that only
lorce or Lhe threat of foree prevented it
from doing so. Other wrilers have
further postulated that with viclory
wan, Soviel stealegic thoughl was con-
signed Lo limbo, while Communist his-
lorians glorificd Stalin as the world’s
only real strategist. lle had, aller all,
developed the “live permanently op-
craling laclors of viclory,” Lo which all
Soviel strategic wrilings had o con-
form. In the light of whal we now
know, however, a somewhal dillerent
appraisal appears reasonable,

Within a year alter the war’s end, the
Lron Curlain had come clanging down
over Furope, and the cold war was wilh
us, AL that time the Uniled States was
{lush with victory, and was demobilizing
al [ull speed in response o domeslic
political pressures. We did nol under-
sland Lhe Lrue significauce of the leon
Curtain, 1t was clearly designed to lacili-
tale  the incorporation of Easlern
Furope into Lthe Soviet orbil. That much
was inescapable; but we eould not per-
ceive thal the real purpose ol the lron
Curtain was to scl Lhe condilions [or Lhe
third phase in the development of
Soviel Stralegy.

Again it is nccessary Lo sce Lhings
through the other [ellow’s eyes, As they
looked oul on the world in 1945 and
1940, Stulin and his marshals could Lake
immense pride and satisfaction in whalt
had been  accomplished.  Germany,
which had eome very close lo defeating
Russia Lwice in Stalin’s lifelime, lay
wrecked and divided. A cordon sani-
taire, thig lime separaling Mother Russia
com Western Llurope, had been eslab-
lished at the point of Soviel bayonels,
Lo the 'ar East, the acquisition of North
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Korca, sonthern Sakhalin  and  the
Kuriles provided the desired bulfer zone
between Japan and the Maritime Prov-
inces, True Lo lorm, the Americans were
sending their combat troops back home
across the Atlantic,

But whal of the future? According Lo
accepted Marxisl-Leninist precepls, con-
Mlict belween  capitalism  and  com-
munism is inevilable, and aller 1945
there was only one real source ol
possible  imperialist  aggression—the
United States of America. Lven Lo a
man who firmly believed that com-
mnnism is hound to lriumph, this must
liave been a horrifying prospect indeed,
because Stalin knew a great deal that we
did not [ully realizc until many years
later. We did not know the full exlent
of Sovicl wartime losses, and the Iron
Curtaiu was a chicl means ol keeping us
[rom [inding oul.

The viclorious Red army was backed
hy an emply shell. The war had litcrally
disembowcled the Sovicl Union, and the
counlry was in an eyen morc preearious
sltate than il had been in 1917, The
nation and its people were bled white
and exhausted. True, they had acquired
an cmpire in East Lurope, but il Loo lay
in ruins,

To give you a very hasic idca of the
cnotmily of what Russia had suffered,
remember thal the Nazis had occupicd
and systcmatically looled and destroyed
an arca which embraced 75 pereent of
the nalion’s industrial and agricultural
capacily, Add to this the fact that an
cstimated 20 million people—almost 1
oul of cvery 10 Sovict citizens—had
been killed, and the Lord only knows
how many millions were maimed, in-
capacited eitber for fighting or for
productive labor. Add to this the [acl
that the Sovict logistics train was never
rcally able Lo keep pece and that the
Soviet Union’s warmaking potential de-
pended in greal mcasure on help from
the West—to such an extent that Khru-
shehev claims thal only American trucks
carricd the army [rom Slalingrad Lo

Berlin and that American food led the
army, The dive sitnation the U.S.S.R.
fouud itsell in aflter the war was Lragi-
cally illustrated by those instances of
cannihalism which took place during the
first drcad winter alter the war,

Stalin and his cohorts were faced
with the samec compelling needs that
had faced the Bolsheviks in 1917—the
need for peace and for time. So, in Lhe
same way Trotsky had done, Stalin held
ofl the Wesl with words alone. llis
propaganda machinery inundated Lhe
world with accounts of Stalin’s stralegic
genius and the invincibility of Sovicl
arms, [lowever, we musl credil Stalin
and his succcssors wilh rcalism. As Lhe
old man looked out on the world, how
must il have appeared to him in terms
of his own live principles lor winning a
war?

Stability of the rear arca
Marale

Numbers and traiming
Supplics

. Quality ol leadership

Wc have just seen Lthal the Sovict rear
arca was in a shambles—the country lay
in ruins; morale both at home and in the
forces was more a matter of relief than
ol spirit. Il was impossible for the
homefronl to supply the army. All
Stalin had going for himsclf were factors
3 and 5, a huge army experienced in
combal and well led.

Now apply his five principles to the
Uniled Stales.

The rear arca was not only stable, it
bad ponc Lotally unscathed by war,
Morale was at its zenith, and some
people were cven advocating thal we
keep right on going Lo Moscow. We had
fought a (wo-lront war—that war the
Soviets fear mosl—our army, almost
equal in size to Lhe Red army, was only
beginning lo wilhdraw from Europe,
and the Navy and Marines had turned
the Pacilic Ocean inlo an American
lake, We had not only supplied and
cquipped our own lorces, hul had pro-
vided the Savicts vast quanlitics of the

= Lo —
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logistic wherewithal o win their war
and were embarking on a [antastic
scheme 1o rcbuild Weslern  Furope
through the Marshall plan,

At night Stalin undoubledly sought
some ingpiralion from Karl Marx, bul
during the day he put all his energies 10
reconslruction, and he put his stralegists
to lhe task of considering how to
delend Russia apainslt the Amcricans,
The lask was enormously complicaled
by the factors we have just discussed,
but it was wade virlually impossible
because the Uniled States had the
atomic bomb and the means Lo deliver
iL.

In essence, then, Stalin’s slralegists
could only wrestle wilh theory —concen-
lrating meanwhile on lhe developinent
ol anliaircrafl defenses unlil such time
as Moscow also had the bomb.

In praclice, the Soviels had no choice
hul to back down whenever we Ameri-
cans proved willing Lo use Lthe power at
our disposal. And back down they
did—in Greece, in Turkey, and in lran,
in the Berlin airlifl, and in Korca—alter
the Chinese Armics had taken over a
million casualties Lo keep the Americans
and their U.N, allics from oceupying all
of North Korca, whose northcastern
border is only 60 miles from Vladivos-
tok.

By 1949 the Sovicts had developed
an atomic wcapon. We need not re-
hearse the frantic efforts Stalin em-
ployed 1o get it—kidnapping German
and East European scientists in whole-
sale lots lo augment the work of his
own physicists, while people like the
Rosenbergs, Klaus Fuchs, and Alan Nun
May were secking Lo gain the sccrets of
alomic [igsion through espionage against
us,
By 1953, when Moscow cxploded its
tirst thermonuclear device, the third
phase of Soviet strategic thought really
got off the ground. The immediate
problem facing the stratlegists in these
years was very simple. 1t was how to
deliver nuclear weapons and in what

kind of war, Their gropings lor the
answer Lo these questions Lhrust us inlo
the arms race which has run to this day.

As the arms race began, lime (inally
ran oul [or Josel Stalin, and Khrushehey
came o the helm in the Soviel Union,
e ¢ame to power al a lime when Lhe
delivery ol nuclear bombs was of over-
whelning imporlanee 1o his mililary
thinkers, They knew thal SAC and
carricr-based air gave the Uniled Stales
the capability of striking the US.S.R,
bul that they would have trouble strik-
ing the conlinental United Siates,

The launching of Sputnik in October
ol 1957 was Lhe harbinger ol Lhings to
come, The ICBM was to be the great
slralegic answer for bolh sides, and il
would lead us into a kind of Mexican
slandoll as we entered the cra of deler-
rence, Neverlheless, unlil he had an
assured slrike capability, Khrushchey
had no alternative o the course he
adopted. lle ran a colossat blufl, loudly
proclaiming a stralegic superiority he
did not have. Like I'rotsky aud Stalin
before him, he held off the Wesl with
words alone, using his bombastie, saber-
raltling oralory Lo creale the plony
“missile gap™ we all remember so well.

The crunch finally came with the
Cuban missile crisis in 1962. The United
Stales again demonstraled ils willingness
to use the power at its disposal, despite
the risk of nuclear war. His bluff was
called, and Khrushchev backed down.

But after Cuba things really began to
change. The Sovicts entered the fourth
atd eurrent phase in the development of
their strategic thought. Withoul ex-
amining it in depth, 1 will only note
what scems 10 me lo be its chicl
characleristics,

I*irst, the men in the Kremlin learned
from Cuba that they had to have a
bluc-water navy. The suecess they have
cnjoyed thus far in rapidly developing
this capability is only too well known.
Second, and even more imporlant, the
Soviets finally caught up with the West
in the vital arca of 1CBM capability.
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These lwo developments raise a host of
slrategic problems [or us,

For both sides, the key queslion is
always whether and under whal cireunr-
stunces we will resorl Lo nuelear war,
The answer depends in parl on the
answer Lo olher queslions we must ask
oursclves,

Is Soviel stralegy, for the [irsl lime
in history, offensive rather than defen-
sive?

Now thal they arc onr equals in
destruclive capability and delivery sys-
lems, will the Soviels be templed Lo
adopl a doctrine of preemplive strike?

What ave Lhe possibilitics ol conven-
Lional, nonnuclear war?

Is the confusion in Soviel stralegic
wrilings, which continne Lo harp aboul

convenlional wars and the need for
massed armics, due Lo a prowing fear of
China?

Is the Sovicl Navy Moscow’s “first
line of delense™?

In the world arcna, i3 the Soviet
Union now in the same posilion that we
occupicd in 19457

These are only a very few of Lhe
stralegic questions which must trouble
our leaders in Washinglon as they daily
coulroul the Lask of trying to develop a
new role for the United Stales in the
world, within the context ol changing
cconomic and  political realitics. The
impacl ol Sovicl slrategic thinking is
nol solely a concern for national leaders
alene, however, its meaning must be [elt
aud appreciated by us all.

Y

Success in war is obtained by anticipating the plans of the
enemy, and by diverting his attention from our own designs.

Francesco Guicciarcardini, 1483-1540
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LAW OF NAVAL WARFARE

International law has too often been considered by the layman to be solely the
concern of the international lawyer. However, inasmuch as international law pertains
to the rights and obligations claimed by all who use the world’s oceans, it forms a
part of the legitimate concerns of every Navy man, The following discussion of
existing rules of naval warfare treats the question of their adequacy In today's
environment of limited conflict and potential nuclear holocaust—a matter of key
importance to the employment of naval forces in situations short of war.

A leclure delivered at the Naval War College

Captain William O. Miller, JAGC, U.S, Navy

Today T am going (o speak o you
aboul a problem arca which has been
the subject of much discussion among
publicists, that is, whether or nol ex-
isting roles of naval warlare are suf-
ficienl Lo meel the needs ol current
naval operalions. Staled in another way,
do existing rules ol internutional law
have real relevance Lo present and fore-
secable uses of naval fovee in sitnations
often charactevized as short of war? In
dealing with this subjecl it is not my
intent Lo ofler solutions, but 1 do hope
Lo stimulate your thinking on this sub-
juet, one | consider extremely important
Lo the operation ol conlemporary naval
forces.

Most traditional international  law
publicists have approached their subject
by setting up two obvious calegories
within which lo diseuss internalional
legal rules -the laws of “war” and Lhe
laws of “peace.” The legitimacy of the

use of naval power, as with other

cocreive measures, has been gencrally
discussed in the context of these Llwo
extremes, Using this rationale, the spe-
cilic use ol foree al sea in a given
situation can be characlerized as legal or
llegal, depending upon the existenee of
a stale of war. Such thinking has heen
criticized by many as olwionsly unsalis-
(actory, since, on the contemporary
seene, stales somelimes pereeive a need
1o exercise some limited degree of force
al sea which they [lind difTicult Lo
justily under a peacetime regime, bnl
yel find themselves nnwilling Lo deetare
a stale of war. 1loweyer, 1o simply say
that current situations involving possible
use ol naval foree may not (it neatly
into one or the other of these wadi-
tional categories does not adequately set
forth the true nature ol the problem.
Nor does it necessarily lead 1o 1he
conclusion that new rules are requiced.

This, then, is the broad question
which is (o be examined here, ie.,
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whether there is a need Tor a new sel of
rules of naval warlare (o apply in
situalions which arc neither “war” nor
“peace” in the classic sense,

I must add an aside at this point,
primarily because 1 know thal when one
is first exposed Lo international law, and
pacticulacly to the “laws ol war,” ques-
Lions arise along Lhe following lines:

® |s not war simply a matler ol the
stronger or more operalionally adept
natlion winning a viclory through skilllul
application ol foree?

® If this is true, are there veally any
“laws ol war” or is it jusl an academic
exercise of lawyers and politicians?

® Oun Lhe other side of the coin, il

ralional men now agree lhal war is a
destructive Torce which must be aban-
doned a8 an instrument ol national
policy, why should rules lor the con-
duct of war be formulated at all?
1 will nol allempt Lo deal specilically
with these questions bul will brielly
commenl on the necessily Lo formulate
rules for the conducl of war.

There are two basic principles which
gaide any inquiry inlo the rules of
warlare, These arc the principles ol
mililary necessity and the principle of
humanitarianism. The specilie rules of
warfare both on land and on the sea,
which have been generally agreed upon
for the past 100 years, have sought to
bring these two coneepls into balanee,
The essential thrust of these rules for
warlare at sca has been Lo weserve lor
the belligerent, within the bounds of
humanitarianism, the right Lo allack
those objeets which were recognized as
legitimate military objectives, 1t also
provided the helligerenl with the right
to use such foree as may be necessary Lo
allain his objective, while at the same
time providing proteclion—as was physi-
:ully possible under the eircumstances—
Lo noncombatants who may become
involved and o swrvivors of the aclion,
Also, il is gencrally agreed thal the
major political purpose of the Uradi-
lional law of naval warlare was Lo

https://digital-commons.usnwc.edu/nwc-review/vol25/iss2/1

atlempl Lo limil the effeels of combal
at sca as moch as possible both as fo the
arca ol Lhe confllict and as Lo the
parlicipants; that is, lo eircumseribe the
conflict so that il did not spill over Lo
aflect any more than necessary  Lhe
righls ol slales who were nol parlics. [
was in thig contexl that the great body
of law regarding belligerent and neulral
righls and dulics as we know il loday
arose. ¥

Neulralily is o concepl in Leaditional
mlernational  law  which  arises only
when a slale of war exisls belween Lwo
or more olher slates. Traditional law
gave belligerent righls and obligations to
Lthe parties to a war, For those slales not
partieipaling, the law provided corre-
spending neutral obligations and rights.
The existence ol a legal state of war
Droughl these rights and ohligations inlo
cxislence.

Neutrality is delined under tradi-
lional international law as the nonpar-
Licipation of a stale in a war belween
other states, The lepal signilicance of
such nonparticipation is thal it brings
inlo operalion numerous rules whose
purpose il the regulation of relations
belween neuteals and belligerents, pro-
viding cerlain rightls and obligations lor
both partics.** The prineiple ol impar-
tinlity holds that a necutral stale is
required Lo Tullill its abligations and
enlorce ils righls in an equal manner
Loward all belligerents.

Although the rules of neutrality were
violaled on a large scale during both

*NWIP L0-2, The Law of Naval Warfare
is a gencvally accurale summary of the lradi-
tional rules of naval warfarc, Il is premised on
the “war” and “peace” calegorizalions of
classical writers, Dasic lo this (radilional
trealmenl are the coneepts of belligerent and
neulral rights which, in theory, neatly takes
into aecount bolh participants and nonparlici-
pants i a conflict,

**The bulk of these rules us they relate Lo
marilime warlare are sct forth in the llague
Couyenlion on the Righls and Dulies of
Neutral Powers in Maritime War,
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World War [ and World War I, the 1907
Hague Conventions on the Righls and
Dutics of Neuteal Powers in Land and
Maritime Warlare, lo which the United
States and the USSR are parties, still
slules the basic law ol neutral-helliger-
enl relationship, Generally these rules
provide lor:

® inviolabilily ol neutral territory or
territorial waters (rom hoslilities;

® no use of peutral territory as a
belligerent base of operations for [illing
out ol ships or other combatanl lorees
or as a warship sanctuary for longer
than a staled period;

® no use of neutral Lerritory for the
transshipment ol belligerent troops or
war supplics;

® o neutral is not bound, however,
to prevent the export or transil lor usce
ol either belligerent or war malerial,

Up o and including WW 11, QL was
customary on Lhe outbreak of a state of
war for nonparticipaling stales Lo issue
proclamations of neutrality, although
such is not required. Tn both WW [ and
WW 1L the United States did issue such
declarations, aud belore WW L in a
scrics ol ncutralily acts from 1935
through 1939, we actually legislated our
neutrality, Steingent adherenee to the
belligerent-neutral  rights  and  dulies
method of establishing rules for warfare
follows logically from the “‘war™
“peace™ dichotomy upon which such
rules are premised. Perhaps the best
examnple of this is Lhe set ol rules
applicable Lo naval Dlockade.

T'raditional or ¢lose-in blockade had
as ils Dbasis the belligerent right to
embargo sea commerce lo and lrom ils
enemy—to stop the flow of those goods,
Loth inward and outward, which ¢n-
hance the encmy’s warmaking elfort,
Blockade was originally conceived and
exccuted as the maritime counlerpart of
sicge and sought the total prohibition of
marilime communicalion with all or a
designated portion of the enemy’s coast-
line. Tts focus was on ships, undike the
law of contraband where the [ocus was

on curgo. Blockade, by its nature, in-
volves not only interference on the high
seas wilh vessels [lying the enemy s flag,
bul also with vessels {lying the Nag of
neutral stales. One of the most funda-
menlal considerations in blockade s
that it applies o belligerent and neutral
vessels alike; hence, one of ils restrie-
Lions is on Lhe otherwise legally un-
restricled right of neutral stales Lo trade
with whomsocver they wish, 1n light of
this (ael, it is not surprising that neutral
states nsisted that the enforcement of a
blockade must he in accordance wilh
stricl and clear rules. I'or the traditional
close-in blockade 1o be lawlul it must
ll(i:

& caforced by sullicient ships Lo be
elleclive (i.e., Lo create a substantial visk

ol apprehension for  any  would-he
blockade runner);
® cnlorced impartially  agamst  all

ships, belligerent and neutral alike;

® commenced with proper nolifica-
Lion; and

® it must nol bar aceess (o neutral
ports or coastlines,

The last requiremenl has virtually
precluded use of traditional blockade in
modern warfave, since the deployment
of the blockading florce close in Lo the
blockaded area is often impossible from
an  operationsl  viewpoint, and  geo-
graphical counsideralions make it dil-
ficult in many regions to .blockade
farther at sea and still not interfere with
innocenl neulral shipping or bar aceess
Lo neutral ports,

Conversely, under traditional rules,
cstablishment ol a belligerent blockade
would generale corresponding neutral
rights aud obligations for nonparlici-
pants in the conflict. A neutral must:

& require ships flying ils [ag 1o
respeel the blockade;

® require ils ships 1o navigale so as
uol Lo unreasonably inlerfere with the
blockading foree; and

® olherwise to lreely navigate ils
ships in the arca of the blockade.
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Two major flactors which charac-
Lerized warlare over the (sl hall of this
century have rendered literal adherence
to hese delailed rules diffienld, il not
imposgible, 1o achieve, IMirsL, the scope
ol objeclives soughl by states al war
expanded dramalically over what it had
been in the 19th century, And secondly,
the dramalic advances in lechnology
during these years geomelrically in-
creased cach country’s ahility Lo pursne
ils nalional objectives. World Wars 1 and
I ilnstrated beyond doubt, il ever there
was a donbt, thal the amount of loree
which a state will employ in warlare
varies in direel proportion to the scope
ol the objeclive soughl to be achieved.

It should have
when the conllict objective reached the
poinl of “unconditional swrender”—on,
if you wish, of nalional survival—that
the scales which seck Lo regulate con-
(lict would be weighled most heavily on
the side of military necessily. Considera-
tions of humanitarianism, whether we
like it or not, simply look a back seal.
Thus, history would secem Lo suggest
that states will aceepl fewer and fewer
restraints in the form ol law as their
nalional objeelives become more signili-
canl Lo them,

L think this can be illustraled quile
well by Lhe aclions of all belligerents at
sea during World Wars 1 and 1, for in
cach ol these conflicts bolh sides
adopled a lype of marilime interdiction
which they felt was essenlial im a war of
total dimensions, where not only Lhe
military bnt the cconomic base of the
enemy  beeame a  legilimale military
objeelive, These  measurcs  involved
closing and paltrolling large arcas ol the
high seas, hundreds of miles {rom Lhe
enemy’s coastline, with a view loward
prohibiting  all  maritime  inlercourse
with the enemy.

In practice the Germans cven sank
neulral ships, withoul warning, by the
uge ol unrestricled submarine warlare,
Brilish, and later Uniled States, block-
adegs of Germany were enloreed by

surprised no onc that

large-sealc war zoncs, Lhrough which
lransil by an cnemy or a nentral ship
was made exlremely hazardous by the
nse of mines and submarines. These
policies vepresented major  deparlurcs
from the traditional law in that they
ulilized exlensive restriclion of aceess Lo
neulral porls and snbjecled ships at-
lempling lo breach the blockade Lo
destruction withoul warning rather than
to caplure and condemnation in prize.
In sum, the maritime intevdiction prac-
lices doring WW [ and WW 11 meant
almosl lolal control of, inslead of mini-
mal inlerferenee  with, nentral com-
merce.

The WW 1L experience illustrates thal
in a conflict situalion where the objec-
Lives ol the parlicipanls are very broad,
the commilment lo such objeclives may
lorce parlicipanls lo recast Wradilional
rules of naval warlare Lo allow the
exercise ol that degree of loree deemed
essenlial,

An exccllent example of this point is
the submarine. The impact ol its capa-
bilities should have heen apparent dur-
ing the First World War, Afier its carly
nse againsl snrlace warships, Germany
lurned her submarines primarily againal
merchant shipping, sinking more than
Il million tons of Allicd and neutral
shipping, Yel cllorls between the wars,
aimed al establishing rules for the use of
the submarine, ignored the technology
of the new weapon. Aller unsuccessful
atlempts lo bau use of the submarine
entirely, rules were codilied as “interna-
tional law™ with respect Lo the sub-
matine in the London Naval Trealy of
1930 which provided:

In their aclion with regard to
merchant ships, submarines must
conlorm to the wles ol inlerna-
tional law Lo which surface vesscls
arc subjecl.

In particular, exeepl in cases of
persistent refusal to stop on being
duly summoned, or of active resis-
Llance Lo visil and scarch, a war-
ship, whether surlace vessel or
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submarine, may nol sink or render

incaplle of navigation a merchant

vessel withoul having lirst placed
passengers, erew, and ship’s papers

i a place ol safely. For this

purpost Lhe ship’s boals are not

regarded as a place of salely un-
less Lthe salely of the passengers
and erew is assured, in the exisling
sca, and wealher condilions, by
the proximily ol land or the
presence of another vessel which

18 in a posilion to take themn on

board,

These provisions were reafliemed ver-
batim in the London Protocol of 1936
and therealler were acceded Lo by 48
states. All of the naval powers, including
Germany, were bound by these rules al
the outsel of WW L Clearly these
provisions ignorcd e submarine’s pri-
mary Llechnological assel as a clandes.
Line, surprise weapons system, and cou-
sequently Uthey were bound Lo e ig-
nored. Submarines were unable Lo ¢om-
ply with these rules withoul sacrilicing
their primary capabilities as a naval
weapon.  ‘The all-encompassing  eon-
strainls of Lhese roles, drafled without
consideration for the unique Lechnologi-
cal characleristics of the subrmarine and
applicd o a couflict situation which
sought Lo lorcelully obtain the hroadest
political objeclives, virlually insured
that they would not be followed. In
point of facl, the probability ol success
[ully obtaining adherence to other than
the mosl gencral conflicl rules in an
environmenl ol lolal war is almosl nil.

Toward Lhe close of WW I, however,
a new laclor was inscried into the
cqualion  with  the  development  of
alomic weapons. Total war, or the
objeclive of reducing one’s cnemy Lo
tolal submission, can well be a course of
action which results in mutual annihila-
tion. It appears Lo me that our Lechno-
logical achicvements have placed some
practical limit on the scope ol objectives
which can be sought througl the use of
force. Having more limited objectives

permils the imposilion and aceeplance
of more restraints.  Hence, contem-
porary praclice since WW L has tended
o blur traditional concepts of beHiger-
cnt and neutral rights and dulties, States
have not formally insisted on “belliger-
enl”™ rights  and, accordingly, those
slales nol partics lo conllicts have not
had oceasion Lo insisl on “neutral™
rights,

In conlrasl with the experiences of
World Wars | and 11 and as an illustra-
tion ol the type of contlict in which
parlicipanls more  readily  accepl  re-
strainls in Lhe form of law, | think we
can refer just brielly o the expericnee
in Vielnam.

When contrasted Lo the expericnees
of World Wars [ and 11, the Vielnam
affair provides some useful msighls--in
the Torm of law—of the restraints the
participants will aceepl in loday’s con-
flict situations. Regardless of the classic
definition of war accepled by interna-
tional law, there is no doubl thal
Vietnam has been a conllicl ol major
proportions, Yel the objeclives have
always been limited, and thus we have
wilnessed  the exereise ol signilicant
restrainl,  Submarines have nol been
ntilized, and no blockade or mineliclds
have Dbeen  established  around ceither
North or South Vietnam. In short, the
Victiom conflicl has not resulted in the
parlies exercising Lhose powers al sca
which would be expected il the conflict
were Lraditionally calegorived as a war,
Obvioudly, the sitnation in Vielnam has
nol been, and is nol now, a time ol
peace, Yel thal conflict has been fought
in the marilime environment aceording
o rules, primarily the peacetime rules
sel Torth in the 1958 Geneva Conven-
Llions on the Law of the Sca,

Operation Market Time is an excel-
lent example. The peacelime rule re-
kating Lo the territorial sea holds thal
such walers are subject o the exclusive
sovereignly ol the coastal state, This has
Lut one exceplion, and that is the right
ol Toreign vessels Lo engage in innocent
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passage through the tercitorial sea of a
coastal state, The Geneva Convenlion
on the Terrilorial Sea and the Con-
ligunous Zone slales that “Passage is
innocent so long as it is not prejudicial
o the peace, good order or seeurily of
the coastal state.” South Vieclnam, in ils
1965 deerce on sca surveillance, served
notlice that its 3-mile territorial sea was
going lo be vigorously patrolled and
that vessels of any country “not clearly
engaged in innocenl passage are subject
Lo visit and scarch and may be subject
lo arrest and disposition. ... in con-
formity with aceepled principles of in-
ternational law,” T1 therealter listed the
lype ol cargoes—war  goods—which
would be considered suspecl, Therelore,
wilhin the 3-mile band ol lerrilorial
walers, peacelime rules were found Lo
be adequate Lo deal with the threat
p()ﬁcd.

International law also, in the form of
this same 1958 convenlion, provides lor
the exercise of some degree ol control
in the conliguous zone which can ex-
tend 2 tolal of 12 wmiles rom Lhe
bascline from which the territorial sea is
measured. Within this 9-mile band of
walers conliguous Lo Lhe South Vielna-
mese Lerrilorial sea, the peaeclime rules
provide that “the coastal stale may
excercise Lhal degree of conlrol necessary
Lo prevenl inlringement ol ils customs,
fiscal, immigralion, or sanilalion regula-
lions commilled within ils Lerritory or
Lerritorial sca.” Soulh Vieltnam accord-
ingly provided that all vessels wilhin ils
conliguous zone were subjecl lo visil
and search, and arresl where appropri-
ale, for violalion of any ol the above
regulations. Il (urther provided that the
enlry of any person or goods through
olher than recognized ports was Tor-
bidden by South Viclnmuese customs
and immigralion regulalions and that
these  regulations were going Lo be
sleictly enforeed. Thus, through sole
reliance on the peacelime convenlion on
the Lerritorial sca and the couliguous
zone, South Vielnam has been able Lo

control virtually all threats that occur
within 12 miles of land.

Onc posgible silualion remains un-
conlrolled under the 1965 decree, That
is the situation where a North Vietna-
mese vesscl, which is known by the
South Vietnamese o be a North Vietna-
mese vessel, is oulside the 12-mile zone
and obviously carrying weapons lo be
used by the Vielcong againsl the South
Victnamese Governmenl. Neither the
decree ner the 1958 Geneva Couven-
Lions cover Lhis lype of silualion, There
is precedent, however, in currenl inler-
national law lor South Viectnam Lo acl
against such a vessel should it become
necessary.

I refer Lo Lhe basic right of cvery
slale Lo Lake such acliong al sea as are
reasonable and neeessary Lo prolect ils
sceurily interesl against Lhe hoslile acls
of olher states. The old case ol the
U.S.-llag ship Virginius is (requently
cited in supporl of Lhis proposilion,
This ship was scized by the Spanish
aulhorities in 1873 while it was in the
process of Lransporting arms Lo Cuban
insurgents. The British ship Deerkound
was scized by Spanish warships during
the Spanish Civil War for the same
reasons, and during the Algerian war,
I'rench warships slopped al least two
ships—one a British and one a Yugoslav,
both of which were suspecled of Lhe
game oflense. Although it has not been
considered necessary, [ believe  that
these cases could be used as precedent
lor Soulth Vietnam lo scize a lorcign
vessel on the high seas which immedi-
ately threatens their securily during Lhis
period of instability.

I do not suppose one should digcuss
the rules relating to the use of Toree al
sea in 4 silualion shorl of war withoul
mentioning brielly the Cubun quaran-
tine of Oclober/November 1962,
Brielly, the quarautine aclion involved
the declaration ol cerlain aveas ol Lhe
high scas adjacent Lo Cuba in which all
shipping suspectled of being bound (or
Cuban ports and of ecarying cerlain
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designated contraband goods would be
subjecled o visil and scarel. Ships
found Lo be carrying prolibited goods
and bound flor Culiy would be diverted
from their intended port. A clearance
cerlificale  procedure  was  established
under  which a ship al ils porl of
departure could be cerlified as innocent
and thns would be permitled o pass
through the quarantine #one uninler-
rupted,

The quaranline
blockade in that it:

® sought to ban only cerlain ilems
ol contraband goods, rather than all
marilime inlercourse;

dilTered

from a

& used as methods of enforcemnent
only visit, search, and diversion and did
not employ destruction without warn-
ing;

® sought Lo avoid the consequences
of a formal state of war,

The guarantine actually bore a very
close relationship to the old law of
canlraband, under which Dbelliperents
claimed the right o prohibit the inflow
of cerlain strategic goods nlo enemy
potls,

There was obvious and clear inter-
ference with the peacelime rights of the
Sovicl Union and of Cuba lo trade with
whomsoever Lhey pleased and Lo ulilize
the scas Lor this purpose, As L indicaled
earlicr, we have scen this lype of inler-
lerence in modern Limes only in those
cases where the oljeclives are ol the
highest order. Such was the case
Cuba, ol course. The stationing of nu-
elear missiles o scant 90 miles from our
shores was considered such a Lhreal thal
we were willing Lo risk a broadening of
our dispute with Cuba, even to the
poinl ol involving open conllict, il
necessary, with the Soviet Union,

I think these  two illustrations
demonstrate ralher clearly that the basic
policy ingredients which undeday  the
lraditional laws of naval warlare con-
tinue o he operative today. This is trae
even Lthongh we do not have the elassie
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requirement of an aclual state of war or
helligerency.

The basie ingredient, us | have noted
carlicr, was u political need Lo limit the
conllict both as W arca and as to
participants, and T think it is elear thal
the great bulk of the rules which we call
rules of naval warlare really involve this
limitation and with it the belligerent
neatral  relationship, The same  con-
siderations which pave rise Lo the tradi-
tionad laws ol neutralily, particularly as
they relate Lo sea warlare, continue Lo
be given heed by policymakers loday in
sitnalions short ol war.

The imajor political consideration in a
20l century Hmited war is the same as
it was in the 17th and [8th centuries—
the need Lo limit the contlict, o keep it
from unnecessarily  spilling over Lo
alfect nonparticipants, This has meant,
in Yieltnam lor example, that we do not
interfere with commeree into Norlh
Vietnam, even though that commerce
has been essential o their conducel of
hostilities,

We have nol iusisted on belligerent
rights al sea hecause Lo do so would
involve other major powers and broaden
the seope of the conllict.

On e other hand, the Cuban silua-
tion illustrates that where the cireum-
stances are right, a stale will insist, even
in a peacelime situation, Lo whal was
traditioually kuown as a  belligerent
right, The question loday really is nol a
purcly legal one, and il never really was,

The mles are merely a reflection of
the political realitics, Under the old Yaw,
il one wished Lo exercise belligerent
righls al sea, parlicularly ag these rights
came Lo be exercised in World Wars |
adl 1, one had o assume the nsk of
broadening  the  conflict, ol making
encmics oul of nenteals, The same is
true Loday. B0 a stale wishes Lo utilize
lovee al sea, other than direetly against
his adversary, he must run the risk of
bringring others into the hostilities.

Excepl in cases like the 1962 missile

or where Lhe nalional securily is
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threatened, the potential risk is just too
great today for a state to claim belliger-
ent rights.

Where docs all this lcave us? While at
one time | wus ready Lo criticize rather
severely the war/peace dichotomy, my
views of lale have been influenced by
what [ ~rs as a commendable stability in
relations states  which that
dichotomy forces upon us. The reason
for this, ol coursc, is the political
realities which underlic thal separation.

These questions have been the sub-
jeet of considerable study for some time
now. These cliorts are aimed at trying
to determine whether there should be a
broad program lor preparing additional
guidelines {or use by naval [orecs in
situations short ol war. So [ will closc
by simply posing that question 1o you.
Is the current war/peace dicholomy,
and its rules for the regulation of
contlict al sca, satislactory for the
contemporary  environment?  Or do
naval commanders need something new
to guide them in situations short of
war? [ suppose what [ am really asking
15, “Are our presenl peacelime rules
adequate?”

beiween

Now that [ have raised the question,
perhaps some of you would like to
suggest some answers which could be of
assistancce to us.

BIOGRAPHIC SUMMARY

Capt.  William O.
Miller, JAGC, U.S
Navy, did his under-
4 graduate work at the
University of South
Carolina, and holds a
bachelor of laws de-

{“ gree from Atlanta

\q University and a mas-
' ter of laws degree
{rom The George Washington University. His
numerous legal officer assignments include
dutics with the Office of the Judge Advocate
General as Appellate Counsel and in the
International Law Division; Assistunt Legal
Officer, leadquarters 14th Naval District;
Assistanl Legal Officer, Commander in Chicf,
Pacific Fleet; and legal advisor to the direclor,
Joint Chiefs of Staff, Captain Miller is a
graduate of the College of Naval Warfure and
is currently serving as Deputy Assistant Judge
Advocate General (International Law).

There is an old saying that the laws are silent in the presence
of war. Alas, yes; not only the civil laws of individual nations
but also apparently the law that governs the relation of
nations with one another must at times fall silent and look on

in dumb impotency.

Woodrow Wilson, Address in Chicago, I1L.,
31 January 1916; State Papers, p. 182
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The problems of formulating effective concepts for managing states’ offshore
claims and competences is well appreciated by the international community.
Hopefully, the United Nations Conference on the Law of the Sea, scheduled to meet
in Geneva in the summer of 1973, will materially contribute to both international
understanding and the development of a body of law that can effectively deal with
offshore claims. Here, the author reviews many of the essential rules, legal fictions,
and institutions that deal with the problem, and also examines some of the novel
claims that states have made in their effort to exercise exclusive authority over

offshore areas.

INTERNATIONAL LAW OF THE SEA

A REVIEW OF

STATES’ OFFSHORE CLAIMS AND COMPETENCES

An article

by

I'rofessor L.F.E. Goldie

INFRODUCTION

The sca conslitutes some 70 percent
ol the Earth’s surlace. 1L and its riches
have always challenged or charmed men
into sceking to gain a livelilood from
it—lrequently al great risk. F'rom classi-
cal times and even carlier, sympatheltic
magic, religion, and law have regulated
man’s uses ol the sea, Today, however,
as never before, science engineering and
available capital are permilling new ex-
ploitations of the maritime environmenl
and new means ol gaining wealth, re-
speel,  knowledge, adventuee,  and
powet, As lechnology and investment in
ocean aclivilics progress, the legal rules
which were evolved Lo meel less com-
plex vses will have o be steained as the

outer limits of their purposes are passed
and the necessary congruence belween
social [acl and relevant legal concepl
become increasingly attenuated. Hence,
unless new rules are lormulated, cither
social Tacls created by the new maritime
ceonomic investments and technological
developments will become dislocated or
the existing rules debased  into legal
lietions. In cither case those rules are
transformed into impediments Lo {ur-
ther progress, cither through their ri-
gidity or through the uncertainties
which lictions inevilably generate,

The international law ol the sea lacks
the many essential institutions and rules
amd even, Lo a large extent, the neces-
sary language for elfectively managing
the maritime resources now or shortly
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to become available to man. Accord-
ingly, il threatens to prove inadequale
as an imparlial framework ol claim and
decision for equilably distribuling com-
petenecs, tiles, rights, and values with
regpect Lo Lthose resources the wealth,
scicnce, and leelmology that may de-
velop from them.

This arlicle will provisionally survey
and appraise the main pallerns of the
traditional rules and instilutions and
critically indicate some novel slate
cluims Lo exercise cxelusive authorily
over offshore arcas which have histori-
eally lain within the zones of the [rec
and eommon high scas,

Traditionally, intcrnational law has
divided Lhe scas inlo two greal legal
categories: those under Lhe sovercignty
ol coast stales, lor cxample, internal
waters and terrilorial waters, and those
beyond the sovereignly of any stale and
which are common Lo all stales, these
have been historically designated as the
“Iree high scas,” AL the presenl lime a
number ol new  calcgories ol state
claims secking lo  excercise exclusive
coastal state authorily over additional
gca arcas arc being brought within the
same class of exclusive jurisdictlional
claims as the traditional territorial sca
and internal walers (including hislorical
walers), These were unknown to tradi-
tional international law. Those which
arc receiving international legal recogni-
Lion cmbrace: conliguous soncs; special
fisherics wones; zones of special juriadie-
lion, for example, cusloms zoncs; and
zones in which cexclusive control is
claimed for various kinds ol weapons
testing (this last still including, in the
casc of France, nuelear and hydrogen
weapons Lesting in marilime arcas). In
addition Lo the sca arcas subject to the
recognized claims of stabes, there arc
law[ul scabed claims extending beyond
territorial limils, namecly those over
adjacenl continental shelves. Again, in-
creasingly states arc cstablishing con-
servalion zones by agreement. There are
olher Lypes of coastal stale claims which

currently lack, cven in this pencrally
permissive world, lhe necessary recogni-
tion and aceeplance that is essential Lo
crect them into customary law con-
cepts, namcly the Chile-Ecuador-Peru
(CEP) claims' and the “archipclago”
claims of Indonesiu and the Republic of
the Philippines lo draw baselines around
their island systems Irom thur outer-
most headlands and islands.?

MARITIME ZONES OF
EXCLUSIVE STATFE. COMPETENCE

Internal Waters. [n law, the stalus of
internal waters lends o be assimilated
to that of the land of the coastal state.?
Thal is, coaslal stales’ authority wilh
respeel Lo scas which are classified as
internal walers is, juridically spcaking,
assimilated to the sovercign authority
over their land territory—excepl insolar
as the nature of the actual qualily of the
walery medium or elemenl may impose
factual as distincl {rom juridical differ-
ences. These walers include  historic
bays and bays with straight base or
closing lines of less than 24 miles
breadth,®  Examples ol hisloric bays
abound: Chesapeake Bay is a very long-
slunding one. Again, when the State of
California desired to eslablish the stalus
ol Santa Monica Bay as a historic bay,’
for the purposc of the Submerged Tands
Acl of 1953,% she did so Lo ensure thal
its walces would not be characterized as
lertilorial scas, bnt rather as internal
walcrs. A consequence of such a holding
wonld be to bring the submavine oil
deposils of the bay and those out to 3
sea miles from the closing line of the
bay under the State ol California rather
than the Umited States. When the 10.S.
Supreme Courl fonnd against California
—in clfect by deciding that Santa
Monica l3ay conslituted part ol the
territoriab sca of the United States
rather than the inlernal waters of Cali-
fornia—it permitted Calilornia to draw
her scabed rights under the Snbmerged
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Lands Acl only 3 miles from the low-
waler mark.

Porls, Harbors, and Roadsteads.
'orts, harbors, and roadsteads present a
complicated picture. While ports and
harbors are  ncarly  always internal
walers, roadsleads may be Lerritorial
walers or high scas, Coastal slales have
full control over (since harbors and
porls fall within the category of inlernal
walers) all vessels and aclivilies wilhin
theit porls and harbors. On the other
haund, hislory and comily have brought
them Lo subseribe, for reasons of con-
venience and reciprocily, Lo policies
which recognize thal control over the
domestic discipline of ships in their
harbors should be lelt to Ltheir masters,
and so be governcd by the laws ol the
llag slale unless a maller ivolving the
peace ol the port is involved.” What
amounls Lo a maller mvolving the peace
ol the porl is always lor the porl stale
to determine, Tor the (lag slale’s
authorily results from the port slale’s
discretionary withdrawal of jurisdiction
for purposes ol convenience, reci-
procity, and amily. The flag state doces
nol enjoy an inlernational privilege or
immunily within the ports of coastal
stutes. Henee, in slricl Ltheory, the porl
slale is cnlitled Lo real all matlers
which affcel the “peace ol the port™ as
Leyond its discrelionary withdrawal of
authorily and subjecl to ils domeslic
laws. Furtherimore, il is nol required to
submil lo, or permil, polluling and
other harmflul aclivilics or aclivilics
contrary Lo its health and quarantline
laws in its harbors conlrary Lo its laws
and policies.

Roadstleads are different [rom ports
and harbors, They may [all within the
regimes ol cither inlernal waters or the
territorial sea or cven Lhe high seas
(although this latler is doubtful since
the historic regulation ol traffic in the
roadalead and ils use [or quarantine and
customs inspeclion  purposes  will
generally  place  sneh  regions  under

conlignous zones), depending on loca-
Lion.

The Terrilorial Sea, This calegory is
distinguishable from porls and harbors
as well a5 from internal waters in Lhal,
while the lerritorial sca is subjeet Lo the
sovereign powet of the coastal slale, it is
also subject Lo the rights ol shipping
which may navigate [recly through it—
provided thal navigalion “is innocent.”
As traditional language phrases this
siluation, ships may cxercise the right of
innocenl passage through Lhe Lerrilorial
sea ol coaslal Bleltcs,9 [hnocent Passage
may also be excreised by warships,
according Lo the U5, doclrine and
according Lo the Geneva Conventlions on
the Territorial Sca und  Conliguous
Zones'® This view of the right of
imnocenl passage was shared by Lhe
International Courl of Juslice in Lthe
Corfu Channel Case. On Lthe olher hand,
the Sovicl Union doces nol recognize
thal warships are enlilled Lo enjoy the
right ol innocent passage. Bul the
Soviets” position on this is not al-
logether clear, as on so many olher
points ol international law. Although
ships may excreise Lthe right of innocent
passige, airerall may nol. Finally, ships
may lose their right ol innocenl passage
il during lransil they disturh the peace
ol the coastal slale in uny way or engage
in aclivilies which are “non-innocent,”
Clearly, this would include any activitics
which the coastal slule may regard as
poltuting ils lerrilorial or marilime en-
vitonmenl, n addition Lo the morc
lraditional crileria which turn on the
peace, order, and good government of
the eoastal slale.

Al one time there was a widespread
beliel that the Lerritorial sea was, with
cerlain specific exceptions due Lo local
practice, 3 miles in width, This belict in
the unilorm distance of the Llerritorial
sca received a mortal blow at The Hague
Codification Conlerence 1930, The
United Nations Conferences at Geneva
on Lhe Law of the Sca in 1958 and
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1960, respeclively, wilnessed its dealh
and burial. No agrecemenls on any alter-
nalive distances have been  achicved.
Although some unquenchable oplimisls
geck Lo assure us that the 1960 Con-
ference asscrled the existence of a “cus-
tomary law™ rule providing thal states
may asscrl their authorily over a G-mile
lerritorial  sea with a further 6G-mile
contiguous zonc added lhereto (Lhe
so-called 61+ 6 rule™), slale praclice
poinls in the opposile dircetion, Today
many slales would appear Lo claim
whalever  Dbreadth  of  lerritorial  sca
which may appear flecasible, or cven
desirable, Lo them. Al least internalional
law would nol scem lo provide lhem
wilh guidelines in the matier,®

Contiguous Zones, This legal cale-
gory of scas under inlernationat law is
distinguighable from he Lerrilorial sca
on a basis which has been widely and
surprisingly misunderstood. Many inter-
national lawyers tend Lo assimilale it Lo
the territorial sea and refuse Lo make
meaninglul and necessary  distinclions
belween these two regimes ol ollshore
walers, In this they are completely and
clearly wrong.'’ " Conliguous zoncs,
properly delined, consisl ol arcas ol
waters olfshore over which slates may
exercise  specialized  Jurisdiclions  {or
specilic purposes having direcl or im-
mediale cffecl wilhin the terrilorial sea,
internal waters, or adjaeent dry land,
I'or example, during Prohibilion  the
Uniled Slates proclaimed a contliguous
zonc lfor a width of 12 sca miles. lis
purpose was lo prevenl “‘rumrunning.”
Since this zonc cxtended beyond the
limils of her Llerritorial sca, U.S. Cus
loms and other Federal authorilies only
exercised jurisdiction over ships on the
free high scas, bul within the zone, and
provided only that their deslination was
wilhin the Uniled States. If a ship was
navigaling, say, rom Halifax to Havana

¥See Appendix L,

withoul slopping at any inlervening
1.8, ports, and even though she made
her  progress Lhrough this  parlicular
streleh ol waters off the U.S. shores, Lhe
1.5, authoritics could not tawlully excr-
cise any jurisdiction over the carrying,
ot even Lhe drinking, of liquor aboard
her; provided, of course, she was nol an
American-flag vessel.

The conlusion is compounded Loday
because the Geneva Convenlion on Lhe
Territorial Sea and Contiguous Zoncs
limits Lhe exlenl scaward of conliguous
zoncs Lo 12 sca miles. The assumplion
underlying this limilation was that terri-
Lorial scas would be no more Lhan 3, or
at the most, 6 sca miles in breadth,
Sinece then, however, an incxorable
wend has developed whereby a number
ol slales have been claiming Lhe ouler
limils of their territorial sea Lo be 12 sea
miles and even beyond. Accordingly,
the 12-mile limit of the conliguous zone
is losing ils significance as a means for
expanding out irom the low-waler mark
coaslal slates’ specilic claims Lo exercise
gpeciatized authorily over events having
direet results ashore. The 12-mile limit
placed on such zones assumed the exis-
tence of a considerably narrower terri-
torial sea.

In addition, there are contiguous
rones which must be recognized and
respected which extend far beyond 12
sca miles [rom Lhe shore, Ior example,
the United Stales has for a long period
ol time exercised authority over special
cusloms woncs and olher special arcas
for distances of over 60 miles (rom our
shores. Then Lhere is also, of course, the
ADLZ (Aireralt Delense Identificalion
Zone), which is, lo my way ol thinking,
an application of the contiguous zone
concepl under unique condilions. This
zone cxleuds some 300 sea miles off-
shore and provides flor jurisdiction over
aircraflt only when they are approaching
and inteud to land within the United
States. In the conlext of pollulion and
cnvironmental prolection, coastal states
may, under gencral inlernational law,
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only cxercige authorily Lo prevent pol-
luting activities which have an impact
on Lheir land Lerritory, inlernal walers,
and Lerrilorial seas, They are not en-
titled Lo vindicale, in Lhe conliguous
wones, the universal moral eclaim fTor
unpolluted  high  scas (or cven con-
liguous zones!).

The Continental Shelf. The marilime
zones | have discussed so far—aparl
rom some Lypes ol conliguons zones—
would all appear Lo be relatively tradi-
tional in nature, Although, in its general
terms, Lthe Conlinental Shell Doctlrine
hag come Lo be recognized as a form of
cuslomary international Jaw, il is of
relatively recent provenance.

Insolar as the Contimental Shell Doc-
trine (and the Convention which enr
bodies ity rellect an acceplance of the
incvitable by international lawyers,'?
onc may regretlully assmne, once tech-
nology male exploitation of submarine
arcas beyond Lerrilorial walers possible,
that the only remaining question was
how far oul from their shores coastal
slules would be permitted Lo extend
their Jurisdiclion over Lhe resources of
the scabed and subsoil, aml alt whal
point offshore the Iree high scas would
provide a common regime. In cither
case, e cnvironment is the main
casually. Where the latter rules, the
tragedy of Lthe commons provides Lhe
theme. In the case of the former, as the
oil blowoul in the Santa Barbara Chan-
nel in Jumuary 1969 and subsequent
blowouls and fires in the Gull of
Mexico well illustrate, slates are laggard
“in controlling pollution-prone aclivilics.
Be thal as it may, political cvenls arising
oul of the Union Oil Company’s “mis-
caleulation™ in the geology of Lhe Sanla
Barbara Channel Ltend Lo illustrale that a
coustal slale may more easily be held
accounlable for ils aclions i ils own
adjacent continental sheli” region by «
nalional conslituency dedicaled Lo pro-
tecting the envitonment than il would
regacding  aclivitics on Lthe high seas,

Such a conslilueney can gencrale more
authorily, il would appcar, when il
insisls on its own polily’s responsibility
loward ils conlinental shell arcas than
when sueh areas are nol open Lo be
exploited by the nalionals of otlher
slales who arc in a posilion lo invoke
the frcedom of the common high seas
and seabed.

Whal is Lthe continental shell? First,
it is nccessary lo distinguish belween
the physical geographical shelf, which is
purely deseriptive, and the legal idea of
the shell. The latler is the child of
policy and is prescriplive. Lirst, the
concepl in physical geography, Lvery
dry lundmass stands upon a pedestal
which plunges down into the oecan
abyss. The geological formation of this
pedestal begins, generally speaking and
wilh cerlain dramalic exceplions (for
example, lhe wesl coastl of Soulh
America and parls ol the California
coasl, the coast ol British Columbia and
the southern coasl of Alaska), as a fairly
genlle gradical, or shoulder, extending
oul from the dry land under the sea Lo a
point marine geographers have named
the “break in slope.” The scabed off the
northwest coast ol Australia, ofl the
northern shores of the Soviel Union,
atil of T the cast coasl of China provide
examples ol where  the  submarine
shoulder has a very gradual gradient.
These shelves extend oul over 100
miles, and in some cases several lnndred
miles, before the 200-meter isobath is
mel, 11 is of inleresl lo note that the
Senkaku Islands (where a major oil lind
was made aboul 2% years ago) would
appear o be on the geographical shell
off mainland China. A dispule is brew-
ing us lo whether they are also ex-
clusively within the mainland Chinese
legal conlinental shelf,

e the physical conlrasls between
the submarine regions off the weslern
shores ol South America and those of
the castern shores of China as they may,
geographers lell us thal standardly the
break in slope belween the continenlal
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shell and the continenlal slopes may
occur at any point belween 35 and 400
fathoms—or cven 500 [athoms, DBut
mosl lrequently il scems lo occur al
around 100 lathoms or 200 mclers of
depth, (Lawyers have argued—in order
to impose unilormily of measurcment
on a geographical concepl which can
onfy be accuralely measnved with diffi-
cully and evidences no uniformily—that
no matler where the break in slope may
in lact occur, Lthe continenlal sheli’s
legal boundary should be constituled by
the 200-meler bathymelrie contour line
or isobath) Beyond the break in slope,
the shoulder disappears and Lhe land-
mass lends lo plunge into the occan
abyss al far steeper gradienls, AL ils fool
the pedestal mecls the bed of the ocean
Moor al depths of between 3,500 and
4,500 melers. llere a major peological
change lakes place. The chemical and
geological formation of Lhe scabed is
dilferent qualitatively rom Lhat of both
dry land and the pedestal,

Secondly, although the legal delini-
Lion of the continental shell is enshrined
in article | of the Continental Shell
Convenlion, this definition has a flar
wider rcach ol legal authority than
mercly among  Lhe states who have
ratilicd the reaty. In 1969 the Tnterna-
Lional Courl of Justice laid down, in the
North Sea Continental Shelf Cases,'?
that the first three articles of the
Convention  codilied  preexisling  cus-
tomary international law, Accordingly,
these provisions reflleel norms binding
on all states and nol mercly the ad-
herents Lo Lhe treaty alone.

Article 1 of the Conlinental Shell
Convention defines the outer limits of
the legal continental shell as being
cither at the 200-mcter bathymetric
conlour line or, allernatively, where,
beyond 200 meters of depth, the re-
sources ol the scabed are exploitable.
This is an extremely open-ended defini-
lion; so much so that organizations like
the National Petrolcum Council are now
arguing that the “true” location ol the
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conlinental shell’s outer limils under
international law is not at the break in
slope or shoulder of the shell, let alone
at the 200-metLer bathymetrie line indi-
caled by arlicle | ol the Convenlion,
but at the place of geological change,
namely the [ool of the pedestal and jusl
beyond—this arca being known as the
continental risc. The Nalional Petro-
leum Couneil’s proposal [or a delinition
of the shell, nol in lerms of tLhe
200-meLer bathymetrie conlour line bul
of onc which lies belween 3,500 and
4,500 meters is Lhe resull of o scemingly
plausible, butl overcluborale, juggling
with the “adjacency” and  “exploil-
ability™ tests which article | ol the
Coutincntal Shell Convention provides.
This prestidigilation has been due Lo the
unrcflectivencss of  those who  have
songhl to give “exploitability™ its
meaning and operalional significance al
which submarine holes can be drilled,
regardless of the consequences- -a singu-
larly gross appraisal in this day and age
when “exploitation™ and ils grammali-
cal variants arc tending Lo become
pcjoralive Lerms.

The Santa Barbara Channel disasler
of January-April 1969'* underlines (or
us all that it is casicr Lo drill a submarine
oil well than Lo cap it after a Dlowoul.
Again, il newspaper reporls ol the lire
and blowout at the Chevron Qil Com-
pany’s well near Venice, La.,'® are any
indication, the lessons of Santa Barbara
have nol yet been learned. In my
comments on  Scenator Pell’s Senale
Resolution 33 of 1969,'¢ 1 proposcd
Lthat:

Senatle Resolution 33 should con-

tain a pledge thal no exploration

or exploitation activilics will be
capoused or licensed by stales, or
by any international organiza-
tions, al depths greater than the
feasibility ol closing of Blow-ouls,

Nor should pipelines be permitted

below . . . depths |at which they

may be rapidly repaived |7

The pledge refeered Lo in Lhis quo-
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talion is, of course, a promisc by slales
who become parlics Lo Lhe “Declaration
of Legal Principles” which Senator Pell
included in his resolulion that they
would promulgate the necessary domes-
tic legislation 1o prohibit drilling wells
and pipelines below the depths of rapid
and complete epair, Indeed, while “ex-
ploitability™ remaing a lest lor deter-
mining the outer limits of the continen-
tal shell, the teehmological capacily Lo
control the consequences ol drilling
holes i the seabed, rather than the
mere capability of promiscuously in-
{licting them on the long-suliering cn-
vitonment, should sct both the ouler
limit ol exploitations and of Lhe mean-
ing of “exploilability™ as a crilerion of
the extent of coastal stales’ conlinental
shelves under arlicle 1 ol the Coulinen-
tal Shell Convention,

Article 2 ol the Continental Shell
Convenlion tells us thal slates may only
exercise “sovercign rights™ for the pur-
pose of exploring their adjacent con-
tinenlal shelves and  exploiling  their
“natural resources,” Neither custom nor
the Convention lurnish coastal slales
wilth  plenary  sovercignly over  their
shelves, merely specifie compelences lfor
the purpose of regulaling exploration
and exploilation aclivitics with tespect
to “natoral resources.” And cven this
calegory is himited, applying only Lo
minerals and  “sedentary” species of
living resources—namely  “organisma
which, at the harvestable stage, cither
arc immobile on or under the scabed or
arc unable o move excepl in constanl
physical contael with the scabed or Lhe
subsoil” {arlicle 2, paragraph 4). This
delinition has, as we may expect, given
risc o an amusing il acrimonious dis-
pute between Japan and the Uniled
States. We claim that the Alaskan king
crab is a resource of the Alaskan conti-
nental shell and, since it is a hottom
crawler, is exclusively our resource, The
Japanese claim that they can produce
divers who can Lestily that they have
seen  Lhe amimal swimming. Al this

scems rather reminiscent of the medi-
cval philosophers’ dispules over how
many angels could danee on the point
of a pin.

CATEGORIES OF EXCLUSIVE
COASTAL STATE CLAIMS,
NOT RECOGNIZED BY
INTERNATIONAL LAW

The

Claims.

Chile-Ecuador-Peru (CEP)

Declaration  of  Sanbiago. The
Latin Amcrican States have nol formu-
lated any regional conservation regime
in lerms ol the 1958 Geneva Conven-
lion on [isherics and Conservalion ol
the Living Resources of the [igh Scas'®
or those ol proposals lor (isheries
management.'® On the other hand, the
Lasie instrument of CEP policies, the
Declaration of Santiago,2® imperfectly,
and perhaps on a number ol mistaken
premises, las sought o express a Latin
American felt need for a regional solu-
tion of the problems ereated by per-
milling the fishery of the llumboldt
(Pern)?! Current Lo be no more than a
common (worldwide) properly natural
resource wilh unrestricted access, Bul
once Lhe point of approbation is made,
il becomes  necessary Lo queslion
whether an adequate regulation and an
equitable regime have been built on that
foundation. The agreements  consti-
tuting the declaration included a num-
ber of purported tescarch and regu-
talory provisions und, most relevant for
this discusgion, a “Declaration on the
Maritime Zone.”™% In terms of (his
declaration, and lollowing a preambu-
latory  obwervation  thal governmenls
have an obligation “1o ensure lor their
peoples access do necessiry l[ood sup-
plics and o lurnish them wilth the
means ol developing their economy,”
this declaration invokes a duly ineum-
benl upon governments Lo prevenl “es-
sential lood aud economic malerials™?
provided by the high scas off the coast
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of the participating states “from heing
used outside the arca of | their ] jurisdic-
tion,”?* These statements provide the
premise of a proclamation asserling the
parlics’ sovercignly over sea arcas adja-
cent to each of them,?® namely their
claimed maritime zones “cxlending not
less than lwo hundred nautical miles
from™® (heir coasts, including the
coasts ol islands.?? “|'T|he innocent
and inolfensive passage of vessels ol all
nalions™ through the claimed maritime
zones was the sole cxceplion lo the
asscrlion of exclusive rights.?®

“Bioma" and "Eco-system” Argu-
ments, Perhaps the most complete state-
ment of the CEF countries’ juridical
arguments justilying their claims is that
given by Mr. Letts of Peru at the 486th
Meeting of the United Nations General
Assembly’s Sixth Commitiee. e said:

The sca ofl the coast of Pern
has certain peculiar and unique
characteristics which are deter-
mined by the Peruvian Hlumboldt
current. This currenl flows along
the coast of Peru, Chile and Ecua-
dor; it is the largest cold-water
current and ag it wells up from the
depths of the sca it brings with it
the detritus carried down by the
rivers. This accounts for Lhe
immense biological wealth of the
arca which contains an exlraor-
dinary abundance of plankton and
conscquently a greal concentra-
Llion ol edible lish, The Humboldt
currcnt also accounts for Lwo
geological factors which have a
bearing on the case: [firstly, the
low rainlall and consequent
aridity of the Peruvian littoral
and, sccondly, the valuable guano
deposils produced by the cnor-
mous concentration ol sca birds
allracted by the ligh.

Owiug 1o the oeeurrcnce of
these eireumstances, Peru depends
for its lood supply mainly on the
sca, Lhat is Lo say dircelly on fish

and indirectly on the guano which
is essential to Lthe larmers in the
small coastal vallcys. This is Peru’s
underlying motivalion: the close
rclationship  belween man, the
mainland and the sea in a parlicu-
lar country where the ccology is
such that the biological balance
musl not be upset . . . The prolec-
tion and ntitizalion of these re-
sources, which arc casenltial to the
nation’s livelihood, were l[unda-
mental reazons for the action by
Pero and for gimilar action by
many other countries.?®
Arguments, of which this slalement
18 representalive, have been compendi-
ously designaled “hioma™ or “cco-
system” Lheories,®® Despite their rhe-
toric, however, Lhis writer doubts
whether  these  theorics relale 1o a
unique situation or, indeed, add very
much to Lhe general considerations
which underpin regional [isherics agree-
ments everywhere, 1 at all valid, the
ccological nnderpinnings of the CLP
states” argumenl may be lenuously rele-
vant, not so much Lo regional arrange-
ments as, possibly, Lo viewing the whole
carth as a single ccologieal environment
calling, ultimately, for a universal con-
servation and exploitation regime, While
argumenlts of this kind may be consis-
tent with an attempl to bring mankind
within the scope of some conservalion
theorics based on human ccological
premiscs, they do not achieve Lhe results
which the CEY countries hope Lo derive
from their “bioma™ and “cco-system”
Ltheorica, Because ccological arguments
resting on ocean winds and currents
ultimately have worldwide physical
premises, Lhose raised lo juslily CEP
claims must in the long rnn either defeal
the purpose lor which they were de-
veloped or be casl aside as merely
pscudoscicntific, Finally, as the United
States pointed out in the course of Lhe
1955 Sanliago negoliations:
The communitics Lhal live in
the sca do nol in any scnsc require
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the coastal human populations to
support Lheir life, ... Conversely
while coastal communilics, in
some cascs, may depend upon the
products of the sea for their sus-
tenance, Lhe relationship is firsl of
all limited, and sccondly, is far
from an intimate biological rela-
tionship as suggesled. The rela-
tionship of eocastal communilies
to Lhe sea is . .. one ol cconomic
rather than biological characler.®!

Be that as it may, the CEP instru-
ments and  arguments  Just  indicated
illustrate an important regional concern
for the conservalion and rational use ol
a major rcsource of the region, Al-
though nol unique, they provide a
paradigm of the vilatity ol regionalism
in the cstahlishmenl of fisheries regimes.
Because a universal lisherics regime does
not scem praclicable for the time being,
internationalism may be best served by
taking regional approaches o such
transnational  problems  as  those ol
fisheries common Lo a group of stales

L the discussion appears Lo have
lingered overlong with the CEP agree-
menls, il is because inlernational order
may be beller served by dropping some
of the language of inlernational idealism
and by accommodaling, m Orwel’s
terms, Lo the realpolitik of the averagely
sclfish. The discussion which follows is
intended to adjust some of the current
results of the average sclfishness of
states by poinling oul a line of enlight-
ened sclf-interest, On the other hand,
the strength of national cgoism is not
undervalued in the benign hope that
states may come o cmbrace allruislic
policics.

The Archipelago Theory, Indoncsia
and the Philippine Republic invoke the
“archipelago theory™ in order Lo claim
all waters within basclines joining the
outer promontorics of the outer islands
of their groups as internal waters, and
they measure Lheir territorial scas oult-
ward from thosc basclines, Some
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stretches of the water included within
cach of these scparate assertions ol
territorial sovercignky are more than 60
miles from Lhe nearest picee of dry land.
Perhaps the most bizarre use to which
this doctrine has been put was President
Sukarno’s ‘“‘nationalizalion,” on one
oceasion, of Dulch-flag merehant ships
found within the proclaimed baselines
of Indonesia’s archipelago waters, This
claim has nol been recognized by any
stale.

“Closed Seas.” The Soviet Union is
known as a slate which has conlinu-
ously adhered to the Crarisl elaim of a
lerritorial sca of 12 marine miles. Now,
when the United States appears to be
ready Lo negotiale regarding  thal
claim,? another category of exclusive
claims has arisen over secas whieh Soviet
[tussia has inherited [rom the Crars,
namely the so-called “closed  seas.”
These would now appear o be lelt out
ol the U.S, calculations. I is very hard
lo pin down any exacl meaning ol this
concepl, bul it would appear Lo indicate
that the Soviel Union regards the fol-
lowing scas (and this list is neither
complele nor closed against [uture addi-
Liong) of inlernal waters: the White Sea,
the Kara Sca, the Sea of Okhotsk, the
Baltic Sca, the Sea of Japan.®® In these
scas, according to the Soviet view, only
littoral coasts may exereise freedom of
navigation. This claim is unrecognized
by the Family of Nalions, and the
Sovict Union is not pressing it—for the
moment. The Arab States have sought
to adopt this Russian coneept Lo the

Gulf ol Agaba,

THE CANADIAN CLAIMS
RESPECTING ARCTIC WATERS:
A SPECIAL CASE?

Canada’s recent decelaration of a pro-
teclion zone of 100 sca miles in
width,*# which is additional to her new
terrilorial sca claim of a I12-mile belt,
would appear Lo have been devised so as
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Lo comply wilh the general international
law right of abatement of high scas
pollntions threatening a slate’s Lerrilory.
That deelaration (and ils implementing
legislation) has heen misunderstood in
the U.8. public press Lo the extent that
il has heen represented as an attempt Lo
exlend Canadian sovercign jurisdiction
scaward in a manner resembling the
marilime asscrtions of Chile, Ecnador,
and Pern (as well as other Soulh and
Central American uounlrlcs) 3% Canada
is not claiming Lo excreise sovercignly
over an offshore zone of 100 sca miles
in width wherein she may exercise a
comprchensive authority flor ali pur-
poses, or even [or & wide spectrum of
purposcs. Rather, she is merely desip-
naling an appropriale arca in which she
inlends Lo exercise a limiled anthority
lo vindicale a specilic nativnal purpose,
namely the proteclion of the delicate
(LOlO ical balance of lier Arclic n-
dra.*® Be that as it may, this Canadian
cxperimenl in inlerhalional law has not
gone withoul crilicism on the basis that
il the theory of “erecping jurisdietion™
is applicd lo i, it is ltantamonnt to a
claim ol sovereignty.®” There is a
sccond Canadian thesis for nnderpinning
her Arclic marilime pretensions, namely
thal coastal slales have, where appropri-
ate, a dutly o the world community Lo
exercise anthorily on the high scas off
their coasls Lo eonlrol conduct which
has the polential o[ creating pollution
catastrophcs. While 1 [ind the claim ol a
eonliguons zonc for antipollulion pur-
pozes on balance acceplable, this latter
thesis seems nnbecomingly Pecksniffian,
We all tend Lo suspecl a man (or a statc)
who convenicntly linds a duty where he
desires Lo exercise a power,

CREEPING JURISDICTION—
A COMMENT

“Crecping jurisdiclion™ or “Craven’s
Law,”3® is heing increasingly unscd as a
pejorative phrase for indicaling the
danger ol recognizing coastal states’

E REVIEW

limited unilateral claims to  exercise
jurisdiclion beyond zones sanctiticd by
tradition or by international law. The
propounders of this theory (or “law™)
tell us that whenever a state enjoys
exclnsive offshore rights for some pur-
posces, it lends Lo acquire [urther exclu-
sive righls for other and perhaps all
purposes, jeopardizing regional, inlerna-
Lional, and communily inlerests in the
freecdom of the scas, Professor Bilder’s
reeent article on the Canadian Arelic
Water Pollution Prevention Aet provides
au exarple:
The precedents established by the
Act arc clearly capable of wide-
spread abusc by other, perhaps
less responsible states, with polen-
tially harmful couseqnences for
traditional principles ol frecdom
of the seas. If a nation of the
international stature ol Canada
may establish a  100-mile con-
tiguous zoune to control pollulion,
other coaslal slales may also seek
to do so; and the range of regula-
tion justificd under the mbric of
pollution control may in practice
differ little from that asserted
under claims of sovercignly over
such zonecs, Morcover, if 100-mile
conlignous zones can be cstab-
lished for pollntion control pur-
poscs, why nol for other purposcs
as well, 3
One response Lo the “creeping juris-
diction” argumenl is that the Canadian
claims of pollulion control arc predi-
cated on the unique problems ol Arctic
ceology and on the cxtreme precarions-
ness ol the web of lile in that region.
Thus the title preseribes the act’s pur-
posc as being mercly: “To prevent
pollution of arcas in arctic walcre adja-
cent to the mainland and islands of the
Canadian arctic.” Again, the Canadian
notc handed to the U.S. Government of
16 April 1970 has been snmmarized as
asscrting, inter alio:
It is the [urther view ol the
Canadian  Government  thal a
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danger 1o Lhe environmenl of a
slale conslitnles a threal lo ils
sccurily, Thus 1the proposed
Canadian Arclic walers pollulion
legislalion  conslilules  a lawlul
extension of a limiled form ol
jurisdiction o meecl parlicular
dangers and is of a different order
fromn unilateral interferences with
the freedom of Lhe high scas such
as, for example, the alomic Lesls
carricd oul by the USA and other
slates which, however necessary
Lthey may be, have appropriated Lo
their own use vast arcas ol the
high scas and conslituted grave
perils Lo those who would wish Lo
ulilize  such  arcas  during  the
period of the Lest blast.*©
IT this is held 1o be the core guality of
the elaim, then there con be very lew
states that can lreal it as a precedent,
The Caunadian claimn can only become a
precedent, and that precedent then can
only become a means of allowing
coaslal slales Lo add Lo their maritime
authorily by means of “creeping juris-
diction,” il the necessary restrictions of
purposc placed on  the delinilion of
Canuda’s pollution control conliguous
sone are lost sight of, But i hose
limitations ol parpose arce losl sighl of,
the fault does not lic with Canada’s
claim, but with those who lail Lo iden-
Lily the points of necessary distinelion
and [ind in “creeping jurisdiction™ an
excuse lor cither Lheir own ineplitude
or pusillanimity. Stales’ exclusive juris-
dietions can only creep [orward il the
conlraposed commuuily inleresls with-
draw belore them, A failure of will
should nol be disguised Dbehind
pseudolaw, There is, lurthermore, a
need 1o distinguish  between Peck-
snilfian clanns in the name of pollution
prevention (bul whose real [unclion is
greed,  bellicosily, or  cartographical
chauvinism) and the real article. “Creep-
ing jutisdiction™ theories are usclul for
absolving the timid [rom Lhis invidious
Lusk.

COASTAL STATES’
RIGHTS OF ABATEMENT
BEYOND TERRITORIAL LIMITS

General International Law. Despile
the apparenlly clear-cul siluation out-
lined in the introduelion lo Lhis seclion,
writings aboul the international law
doctrines ol sell-lelp, scll-prescrvation,
and sell-defense Leslily Lo basic disagree-
ments, The boundaries they set belween
these concepls are blurred. [ndeed, il
may well be thal wrilers can only
spuriously incorporale  “‘scll-preserva-
lion” inlo the body of inlernational
law, for il s an instinct rather than a
legal right.* ' Be that as it may, setl-help
permils a slale conlronted by a wajor
calamily o exerl suflicient, bul no
more Lhan sufficient, force Lo averl Lhe
danger or abate its elTects, Furthermore,
the exercise of this right requires Lhe
obscrvance  of  the rule of propor-
tionality, The measure of this rule’s
application and scope was well pre-
seribed (in a conlext of armed self-
delense rather than i the type of
abatement  envisaged here, but siill,
nevertheless, inslruetive) by ‘SLLrLlary
of Slate l)mud Websler in Lthe case of
The Caroline. 1le slaled thal a govern-
menl  laking  delensive or abalement
aclion musl “show a nccessity ol scli-
delense, instanl, overwhelming, leaving
no choice of means, and no moment for
deliberation, It will be for il 1o show
also that it . . . did nothing unreasonable
or exceessive, since the acl, juslificd by
the necessily ol scll-delense, must be
limited by thal necessily .md kept
clearly within it.”™*? "The Torrey Can-
yon cusnally in March 1967 provided
this writer with an application of Danicl
Websler’s standard:

A case, surely, could have Deen

mude for a swift abaling aclion on

the part of the British Govern-
menl, provided it did not involve
risking the lives of the stricken
vessels officers and erew. Could
there have been a valid charae-
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lerization of such steps by the
British Government to save ils
coasts, and the livelihood of its
inhabitanls, as the cxcessive, over-
hasty use of force which the
Corfu Channel case condemns as
conlrary Lo inlernalional law? A
clear distinction can be drawn
belween the case where a country
goes into the lerritorial sca of a
distant nation and swecps mincs
so Lhal il can pass Lhrough that
Lerrilorial sea, and the case where
a couslal slale, inslead of passively
awailing calastrophe, destroys a
polentially harmful entity off its
shores bul on the high scas, Would
there have been doubls or delays
il a disabled B-52 armed with
liydrogen bombs had plunged into
the walters adjacenl Lo Pollard’s
Rock? The means ol averling
harm wonld have been dilferent,
naturally, bul no one would have
queslioned haste,*?

A Recent Treaty Formulation of the
1969 Inter-Governmental Maritime Con-
sultative Organization (IMCO) Public
Law Convention. Although il points Lo
a clecarer and more definilive formula-
tion ol the rights ol states to prevent
and abale oil pollulion damage arriving
wilhin Lheir lerrilorics [rom the high
scas, the IMCO Pnblic Law Conventlion
has not yel come into force. Accord-
ingly it merely stands as a publie docu-
ment expressing Lhe desires of the stales
which have signed iL. Furthermore, even
il it were Lo come into foree, il would
still only bind Lhe slales parlies Lo il in
any parlicular where it did not cither
formulale existing cuslomary inlerna-
tional law or constitute an instrument
ol ¢hange in custonary law, The Inter-
national Courl of Juslice’s decision, in
1969, in the North Sea Continental
Shelf Cases** underlines the difficulty
of resorling Lo a Lrealy Lo eslablish both
of these points, and mosl espeeially the
latter.  While the discnssion  which

follows reviews the IMCO Public Law
Convenlion as lex leta, the trealy Taces
both the present of scitled baw and the
futurc of legal change. 1t should be read,
therelore, in the light of both its present
status of being in the limbo of all
treatics wbich have not yet been
brought into force and ils Januslike
quality of facing both the past and the
future.

Belore examining the IMCO Public
Law Convention, perspeclives should be
formed by reviewing two carlier IMCO
trcatics on pollulion of Lhe oeccan,
namely Lhe International Convenlion
for the Prevention of the Pollnlion of
the Sca by 0il** and Amendments Lo
the Internalional Convention for Lhe
Prevention of Pollution of the Sea by
Oil, 1954.4% As their Litles indicale,
these Lreatics were drawn up as instrn-
ments [or dimiuishing the rapid inerease
of the oil pollntion of the sca. They
prohibited the discharge of oil in slaled
zones® T by almost all the most signili-
canl classes of s‘hips."‘Js These zones
were, in Lthe main, conliguous to coastal
arcas dependent on clean secas, The
convenlions’ ellccliveness was limiled,
however, since their enforcementl lay
within the jurisdiction of the stales of
registry.*® They conlained no recogni-
tion of a coaslal slate’s righl of abate-
menl, cven in Lhe delined “prohibited
zones,” Nor did they deal wilh the
vexed issues of liability for harm.

To remedy these defects, the Inler-
Governmental  Maritime  Consnltative
Organization (IMCO) called an Interna-
tional Legal Conlerence on Marine Pol-
lution Damage which mel in Brussels
from 10 to 29 November 1969, It
prepared and opened for signatlure and
acecssion lwo couventions: Lhe Inlerna-
tional Convention Relating to Interven-
tion on the ligh Seas in Cases of il
Pollulion Casualtics,®>® and the Tnlerna-
tional Convention on Civil Liability [or
Oil Pollution Damage.®' These conven-
Lions were accompanicd by Lhree resolu-
tions: lcsolntion on  Inlernational
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Co-operation  Concerning  Pollulants
other than Oil;¥? KResolulion on Fstab-
lishment ol an Inlernational Compensa-
tion I'und lor Oil Pollution Damugc;53
and Resolution on Report of the Work-
ing Group on the Fund.?* The Confer-
cnee also scl oul, in an annex Lo arliele
8 of the Public Law Convenlion, rules
governing Lhe settlement of disputes by
conciliation and arbitration procedures,

Of these instruments the Public Law
Convention is the agreement ealling for
trealmenl in the presenl conlexLl Lt
aulhorizes the parlics Lo lake neeessary
measures on the high seas “lo prevent,
miligale or climinate grave and immi-
nenl danger Lo their coastline or related
interests [rom pollution™ or the threat
of it by oil “lollowing upon a maritime
casually or acls relaled Lo such a
casualty,®* Warships and other public
ships cugaged on “governmental non-
commereial service,”S % however, arc
nol sabjecl to such measures. Aller
selting out consullation and nolilication
requircments with which a coastal slate
must comply, cxecpl in cases of ex-
treme urgeney and belore Laking preven-
Live or curalive measures,® 7 Lthe Couven-
tion slipulales that Lhose measures
“shall be proportionate Lo the damage
actual or threatened,”™®

Were il Lo come inlo lorce, would
this Convenlion change Lhe custowary
inlernational law rights, dulies, and ex-
posurcs ol Lhe parlics? An answer Lo
this quesLtion would center around lour
points: (1) the limitation of the Conven-
tion to “pollution by oil,” (2) the
arlicle 3 provision of proccdures lor
notilication and consultation, (3) the
article 3 requirement thal measurces
should Dbe “proporlionale™ Lo the
damage, and (4) Lhe article 6 obligation
to pay compensalion il the damage
caused by the measures laken exceed
what may be “reasonably necessary™ Lo
cure Lhe harm.®?

Clcarly the Convenlion can 0n|y be
invoked in the case ol oil pollution, but
this does nol of ilself repeal the general
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right ol scll-help in such matters, In
addition, IMCO’s Resolution on lnlerna-
lional Co-operation Coneerning Pollu-
tants Other than Oil recognizes Lhal
“the limilation of the Convenlion Lo oil
is nol intended to abridge any right of a
coaslal slale Lo prolect ilsclf a:guinsl
pollution by any other agent.’™® Tu
recommends thal the contracling stales
excrcise their general law righls in the
light of the Conventlion’s applicable
provisious when confronted by pollu-
tion dangers from other agents. The
procedures in arlicle 3 for consullation
and nolification do nol unduly limit or
restrict the general law right of abale-
menl. They provide the means ol exer-
cising, in an appropriale fashion, Lhe
rights recognized by general cuslomary
international law, and add the amenitics
ol cooperalion and good neighborliness
while precluding the possibility of an
Alphonse-Gaslon rouline preventing any
posilive action.®?

The Public Law Convenlion’s para-
graple U of artiele 5 makes the general
demand Lhal the coastal slale’s response
lo a casually and the ensuing harm of
threal thercof shall be “proportionate.™
"This, in itscll, may be no more than the
incorporation ol the general customary
law principle, Paragraphs 2 and 3 ol the
sume atlicle arve as [ollows:

2. Snch measures shall nol go

beyond what is rcasonably neces-

sary Lo achieve the end mentioned

in Article 1 and shall ecase as soon

as Llhal end has Dbeen achieved;

they shall not unnecessarily inler-

fere with the rights and interests

ol the lMag State, third States and

of any perseas, physical or corpo-

tale, concerned.
3. In  considering  whelher  the
measures are proportionale Lo Lhe
damage, account shall be taken
ol:

{a) the extent and probability
ol inuminent damage il these mea-
sures are not Laken; and
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(b) the likelihood of those
measures being efleetive; and
(¢) the extent ol the damage
which may be causcd by such
measnres,®?

Clearly these provisions do no more
than spell out the general law require-
ments lor the lawlul exercisc of the
conlemporary cirenmseribed right of
sell-help as applicable in the speeial case
ol averting or abating Lhe consequences
of u ealastrophie casnally at sca.®3

Finally, the obligation under article 6
to pay eompensation lor harms eaused
by excessive measures is an embodiment
of a very conservative view of cns
tomary international law, Lt may be that
under special circumstances a case conld
be made for compensation when losses
are inevilably incnrred in the “propor-
tional™ excreise of force. BDe that as it
may, the conclusion from the considera-
tion of these four points is that, insofar
as the Pnblic Law Convention is related
to pollution by oil, it codifies the
preexisting rights of coastal slates Lo
abate actual or threatencd harms. It
lcaves the rights of these states un-
touched when the polluling agent is
some substance other than oil,

THE FREE HIGH SEAS

History. Over against the pro-
liferating legal categorics which have
just been adumhrated, and which are all
alike in their function of clothing (or
pretending to clothe) exclusive state
claims with legal justilications lor en-
closing increasing arveas ol the high scas,
there remain the free high scas. The
doclring which asserts this frecdom
clearly vindicates the long-term, com-
mon interests of all states.5? Be that as
it may, il is less than four centurics old
and has only won universal recognition
as a result of hitter struggles at sca and
by bitter polemies at the ncgotiating
table. In the Middle Ages and on
through the Renaissance, and, indeed,
inte the 17th cenlury, many stalcs

claimed to cxcrcise sovereignly over the
speeial sca arcas, for cxample: Veniec
claimed sovereignly over the Adriatie, as
did Genoa over the Ligurian Sea; Eng-
land over the English Chunnel, the
North Sea, and the Atlantic between the
North Cape {Stadland) and Cape Finis-
terre; Denmark and Sweden over Lhe
Baltic, the Dano-Norwegian Kingdom
over the North Atlantic, and especially
the waters between leeland and Green-
land. Bnt, most extravagant ol all, Spain
and Portngal claimed to divide all the
occans between them under the Bull of
Pope Alexander VI (the famous Borgia
Pope) Inter Caetera (1493) and the
Treaty of Tortesillas, Nor were thesc
claime merely high-sounding ritnals ol
sovercignty. They were vindicated wilh
comparalive suceess, given the techno-
logieal developments in the weaponry of
the time, for several centnries. For
example, as lale as 1636 the Duteh paid
England 30,000 pounds for Lhe privilege
of fishing in the North Sca, and in 1674,
nnder arbicle 4 of the Treaty of West-
minster, they acknowledged their ves-
scls’ obligation 1o salute the English [lag
within “British Scas™ in reeognition of
English maritime sovercignty. 1t iz of
further interest to note the survival of
this elaim into an cra not at all favorable
to its recognition or cnforcement. As
late as 1805 the British Admiralty Regu-
lationa ordered that:
[W] hen any of His Majesty’s
ships shall meet with the ships of
any forcign power within His
Majcsty’s scas (which extend o
Cape Finisterre) it 8 expected
that the said forcign ships do
strike Lheir lopsuil and lake in
their flag, in acknowledgment of
His Majesty’s sovercignty in those
scas; and il any do resist, all flag
officcrs and commanders are to
nsc their nlmost c¢ndeavours Lo
compel them thercto, and not
suffer any dishonor to be done Lo
His Majesty % *
Hall comments on this claim that
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because “no controversics arose with
respecl to Lhe salule at a tlime when
opinion had beeome little (avourable™
lo il, onc need nol doubl thal it had
been “allowed to remain a dead lel-
ter.”8® Thus, it scems o have beeome
merely vesligial and unenloreed during
the 181h century,

Despite  the long survival of Lhese
speeial claims, the doctrine ol Lhe [rec-
dom ol the bigh scas had hecome
dominant®? [rom the 17th eentury and
had been championed even carlier. For
example, in 1580 Qucen Elizabeth T of
Fngland had asserted Lo the Spanish
Ambassador when he complained abonl
Sir ['rancis Drake’s [amous incursion
into the Pacilic Occan, that the ships ol
all nations could mnavigale the ocean
since the air and Lhe sea were common
to all. Indeed, in words almosl identical
Lo Lhose which Grotius later used and
upon which his repulation partly rests,
she claimed that no title to the ocean
could Dbelong Lo any  wation, since
neither nalnre nor regard for the public
us¢ permilled any possession of Lhe
ocean. Bnl lhe English posilion was
ambiguous, and in the carly 171l cen-
tury a pumber ol Brilish writers al-
tacked Grolius’ bold assertion that the
high scas cannol he the subject of any
slate’s dominion, bul thal navigalion
and fisherics on them are [ree Lo all
nations. Be Lhese obscrvations as they
may, despite Lhe carlier protestations of
her scholars®® and the vestigial survival
in her Admiralty Regulations, Fngland
had, by the end of the 17th eenlury,
replaced the Netherlands as the leading
champion of Lhe freedom ol the high
sCuS,

The “Tragedy of the Commons."®®
Today the free high scas are still (but
decreasingly so from their hey day in the
19th eentury) a common resource ol all
mankind, As with a common, so with
the oecans, all the slales see their
grealesl mulval advantage us stemming
from the gencral exercise ol restraint by

all, so that the high seas’ resourees and
cleansing  properlies  are  not over-
strained, and its arcas lying ncar coastal
stales are nol enclosed. On the other
hand, cach stale sces its own individual
profil as preempting Lo ilscll as mueh of
the common resources as possible, of
enhancing ils own maximum and im-
mediale use and abuse of the commons’
resources, and ol maximizing ils own
enclosures. Thus cach stale is impelled,
in secking ils own shorl-term advanlage,
Lo work remorselessly against both the
general wellare and its own long-lerm
enlightened  self-interest. This paradox
ol cach stale being impelled lo work
remorsclessly and inevilably againal ils
own inleresls juslifies the designalion of
the compelitive regime ol the eommon
as a “tragedy.”

The conlemporary lrend ol croding
the (reedom of the high scas has
stemmed [rom its largely negalive
character and ils dependence on cus-
tomary international law in an age
which sccks Lo emphasize the con-
cretizalion  of justice and  places a
grealer Lrusl in public intervention than
in privale enlerprise, than in the past
Being negalive, the doclrine is largely
one of prohibitions, So [ar il has not
been Duilt into inslitutions wherein the
cqual righls of all slates provide the
hases ol alfirmative policies ol conercte
distributive juslice, This negalive charac-
ter, indeed, provides the ammunition
for arguments that, like any common,
the richer imd more powerlul slates can
obtain disproportionally greater benelits
[rom the ocean al the expense of the
smaller slales. Lts sccond weakness, that
ol its validity being largely based on
cuslomary inlernational law, makes il
dependent upon the conlinued practice
and allirmanee of states. Neither prac-
tice nor affirmation give it, today, the
supporl it previously enjoyed. lis dimi-
nution today is also, in parl, concurrent
with the contemporary dwindling in
signilicance of cuslomary international
law.”® Furthermore, lboth of these
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characteristics have (in the absence of
special conservation (reaties) permitted
states to engage in unlimited high seas
fisheries so that the survival of some
species (for example, blue and sperm
whales) is threatened. Again, the nega-
tive character of the doctrine has in-
creased the use of the ocean as if it were
an infinite sink for all kinds of damaging
malerials—from dumping fissionable
wasle and testing nuclear bombs, to the
constant flow of raw sewage, mercury,
and DDT into its waters. While the
problems of open access to fisheries are
of great and inereasing importance, this
presentation will necessarily concentrate
on the problems which arise [rom the
permissive climate of the law that per-
mits conduct to be based on the as
sumption that the seas have an infinite
capacity to absorb the world’s garbage
for the indefinite future. Before this is
taken up, however, the tasks of interna-
tional law in the environmental field
might be discerned more clearly as the
result of a brief survey of some
emerging activities which might well
become as sensitive to the need for legal
change as a result of technological de-
velopments as have problems of oil
pollution damage.

Laissez Faire and the Freedom of the
Seas—A Plea for Reflection. There is a
contemporary overstatement that the
doctrine of the freedom of the seas
favors dominant maritime states, since it
is negative in effect and so favors the
stronger states in competition for the
oceans’ use as a common. This is an
unreflecting application of the f{able
““Every man for himself and the Devil
tahe the hindmost’ said the Elephant as
he danced among the chickens.” Such
an oversimplified appraisal of the free-
dom of the high seas has been converted
into an argument € converso for sup-
poriing the enclosurc of the seas—
supposedly by lesser developed coun-
trics. This perspective of the inter-
aclions of the uses of the scus and

developing states” economies overlooks
the historical fact that Venice was a
dominant seapower with considerable.
military authority over adjacent lands
(as well as dependent Lerritories) border-
ing the Adriatic Sea when she claimed
sovereignty over that sea. Similarly,
Spain and Portugal were Great Powers
when they claimed their halves of the
1493 papal donation of the world’s
oceans. History apart, practical politics
show that smaller states can best
flourish when the high seas are free and
open to their commerce and fisheries on
an equal footing with those of the Great
Powers. (It is also true that regional
regulation, rather than unilateral exclu-
sivism, provides the best means of re-
straining preedy powers from “strip
mining” a fishery so as to destroy its
productivity for many years.) Regional
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conlrols arc thus available and appropri-
ale Lo proteel the fishery rights of the
less powerlul aud predalory slales and
their lishermen.

Commeree can move across Lhe scas
morc swiflly and cheaply—and hence
wilh greater availability Lo poorer slales
and their domeslic communilics—when
taxes and Llolls arc nol exacled lor the
priviteges of transil. Indeed, on Lhe
maintenance of cheap  commercial
transil Lhe cconomic survival of Lhe
lesser developed (ineluding landlocked)
stales may, in the long run, depend.
When, as  dominant scapowers, the
Netherlands and England espoused Lhe
[recdom of the high seas, they were nol
in a position 1o allirm claims ol exlen-
give marilime dominion because lhey
were nol also dominant land powers

controlling the lands which surrounded
or al least held the keys lor eontrolling
the scas, In addition, Lheir long-lerm
interests lay, as their diplomatie his-
Lotics Leslily, on Lhe side of the saller
nalions, sinee Lthey ultimalely drew Lheir
strength from a worldwide web of com-
merce wilh these countrics, nol [rom
concenlraled military authorily. Heunee,
for the pasl lwo centuries, the freedom
of the high scas has nol provided an
example of the tragedy of the com-
mons. This has been due Lo a number of
lactors including the limitaticns of tech-
nology, the intercsls ol English and
Dulch merchants in preventing maritime
encroachments by coastal stales, and
the authorily of the Royal Navy,
Against thal combinalion no slale was
able lo hold any sca as a mare clausum,

FOOTNOTES

I. Le., the injtials of Chile, Eeuador, and Permi—the original partics to lhe Sanliago
Declaralion 1952 and the [foundation members of Lhe “200 Mile Club.” See & 1L A infra,

2, For an indicalion of this specics of unrecognized oflshore claim, sce & I B infra,

3. Note, however, that art, 5, para. 2, Convention on the Territorial Sca and the
Contiguous Zone, done at Geneva, art. 29, 1958, (1964) 2 US.T, 1606, T.ILA.S. no, 5639, 516
UNT.S, 205 (effeclive 10 Scptember 1964) [Thereinalter cited as “Convention on the
Territorial Sca”] derogales, in some cases, from the proposition in the text. It provides:

Where Lhe establishinent of a straight bascline in aceordance with article 4 has the eficet of
enclosing as internal waler arcas, which previously had been considered as part of the
territorial sea or of the high seas, a right of innocent passage, as provided in artieles 14 to
23, shall exisl in those walers,

4. Art. 7, para. 4, Couvenlion on the Terrilorial Sea,

5, United States v, California, 381 U.S. 136 (1965), Supplemental decree, 382 U.S, 448
{1960), rehearing denied, 382 11.S, 889 (1966),

6, 67 Stal 29 (1953), 43 1.S.C. § 1301,

7. Sec, for example, Cunard 8.5, Co, v, Mellon, 262 .S, 100 (1923), und nole especially
ibid,, at 125; Wildenhus® Case, 120 11.5, 1 (1886), and nole especialty ibid., at 11, 12; see also,
The Creole (1853), 2 Moore, Digest of International Law 358, 361 (1906). This is often known
as the “English Rule,” It originated in lhe diclum of Best ., in Forbes v. Cochrane, 2 B & C 448,
467, 107 E.R. 450, 457 (K.R., 1824); Caldioell v. Vanolissengen, 9 Tlare 415, 60 E.IX. 571 (V.
ch., 1851); and Suvarkar’s case, Seott, The Hague Court Reports 516 (1911). I'or some additional
cases sec Reg. v. Keyn, per Phillimore J., LI 2 Ex, D, 63 at 82 (C.C.1R,, 1876). The American
cascs would appear Lo lavor the “English Rule™; see, for example, Cunard 8.8, Co. v. Vellon and
Witdenhus’ case, supra. Sec also Patterson v, Burk Fudera, 190 1.5, 169 (1903). l'requently the
“Freneh” or “Continental Rule” is eontrasted with it; sec, for ecxample, The Sally and The
Neaeton, 5 Hulletin des Lois de Plimpire Froncais 602 (4Ath ser., 1807); The Tempest, Dallos,
Jurisprudence Generale 92 (1859); | Uppenheim 502-A; Brietly, The Law of Nations 223-5 (6th
ed., Waldoek, 1963) [hereinaller cited as “DBrierdy™].

On the other hand, see, as a little known examnple ol the *English Rule,” In re Sutherland,
39 N.S.W. Weekly Notes 108 (1922) and see, lor a presentation and discussion of this case,
Charleris, “Uabeas Carpus in respect of the Detention of a Foreign Merchantvan,” 8 Journal of
Comp. Legislation 246 (3d ser., 1920), DBriefly Lhe facts were these, two Freneh convicts who had
been sentenced to transportalion lo New Caledonia, and who were named Tulop and Szibar,
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escaped from the French ship B! Kantara whilst she was in the port of Neweastle, New South
Wales, en route for the French penal colony. She sailed without them. The New South Wales
aulhoritics later arrested the eonviets and handed them over to another private French ship, La
Pacifique, in which they were destined to continue their voyage to Noumea, Belore the vessel
suiled, an application for a writ of habeas corpus rule on bhehall of the conviets was made by
Sutherland. The Tull Court of the Supreme Court of New South Wales refused the rule on the
ground that to grani it would be to ignore the immunity of malters of intcrnal management
aboard the French ship from Australian luw. Sir William Cnllen, the Chief Justice, said (id at
108-9): “I there were anything to show that the master of the Freneh ship was acting without
authority nnder Prench law, then the question might arise whether there was authority under
Austratian law [or his keeping the men on board in Australiun waters.” This Australian version of
the “English Rule” was delivered whilst the Court was sitting en baneo. The concurrence was
unanimous, When such cascs as fn re Sutherland are said o exemplify the “English Rule,” it is
submilted that perhaps Ihe Iraditional distinction between the “English Rule™ and the
“Continental” or “Vrench Rule” may well bave beeome more o matter of formulalion than of
application und practice, See, for a diseussion of this, and for a similar conclusion, Brierly at
225-6. Morcover examples abound which illustrate the point that terms such as the “public
arder” or the “tranquility” of the port are indeterminate, leaving their application to
considerations of policy. To juxtaposc the two Philippine cascs of People v. Wong Cheng, 46 P.L
729 (1922) and United States v. Look Chaw, 18, P.L. 373 (1910), will suffice to illustrate this
point,

FFor examples of diplomatic action to protect the immnnity of the internal management of
foreign ships in port, see protests by Belginm, Denmark, Greal Britain, Mexico, Netherdands,
Norway, Portugal, Spain, Sweden, in 1923 aguinst the assnmption of jurisdiction by the United
Stales over liquor carried (but not sold) aboard their ships whilst in U.S. waters and harbars, 1
LS, Foreign Relations 113 (1923).

8. But sec People v. Wong Cheng, A0 P.1. 729 (1922), distinguish United States v. Look
Chaw, 18 P.L 573(1010).
9. For a delinition of innocent passage see arts. 14-23 Convention on the Territoriat Sea.

10, Id., art, 4, para. 1. See alyo, id., art, 23.

11. For a diseussion ol the solecism see Goldie, “International and Domestic Managerial
Regimes for Coastal, Continental Shelf and Deep-Ocean Mining Activities,” The Law of the Sea:
National Policy Recammendations 226, 227-30 (Proccedings of the 4th Annual Conferenee of
the Law of the Sea, 23-26 June 1969, University of RRhode Island, 1969).

12. Profegsor Georges Scelle was representative of the small band who refused to join the
ranks of the international lawyers who saw virtue in the reeeption of the Continental Shelf
Doctrine in international law or who were resigned, or eomplaisant, about its incvitability. Sce
Seelle, “Plateau Continental et Droit International,” 59 Revue Generale de Droit International
Public 5 (1955) [hercinalter cited as “‘Scelle, ‘Platcan Continental.” See also the report of his
comments in (1956] 1 Y.B. Int¥ f. Comm’n 133 which states: “Mr, SCELLE obscrved that, as
he did not attribute any seientific value, far less any legal validity, to the conecpt of the
continental shelf, he weleomed any discussion which might further obscure the eoneept and
thereby lead to its destruction.”

13. [1969] I.C.J. 3.

14. See, generally, The New York Times, 31 January-3 April 1969,

15. See The New York Times, 2 March 1970, p. 17 1-6.

10. §. Hes. 33, 9lst Cong,, Ist Sess,, 115 Cong, Ree, 1330 (1969), which recominends that
the President should place a resolution endorsing basie principles for governing the activities of
nations in occan space before the United Nations Commitice on the Peaccful Uses of the Seabed
and Ocean Iloor beyond the Limits of National Jurisdiction. Also printed in {fearings on S. Res.
33 Hefore the Subeommittee on Oecan Space of the Senate Committee on Foreign Relations,
91st Cong., Lst Seas, at 9 (1969),

17, Meworandum by LIV, Goldic oan Scnate Resolution 33, learings on 8. Res, 33, id, at
200, 300,

18, Done 29 April 1958, [1966] 1 U.S 7. 138 T.LA.S. No. 5969, 559 U.N.T.5, 285
(effeclive 20 March 1966).

19. See, eg., Goldie, “The Oceuns’ Resources and International Law—Possible Develop-
ments in Regional Fisherics Management” 8 Columbia J, Transnot’l L, 1 (1969),

20, The Declaration on the Maritime Zone, Santiago, Chile, 18 August 1952. For an English
translation of this and the parties’ accompanying declarations and agreements (together
constituling Lhe “Sanliago Declaration™), as well as subsequent and supplementary declarations
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and agreemends, sec B, MacChesney, Situation, Documents and Commentary on Reecnt
Developments in the International Low of the Sea 265-80 (Naval War College Blue Book Series
No. 51, 1956). Scc also B, Augusie, The Continental Shelf—the Practice and Policy of the Latin
American States with Special Reference to Chile, Ecuador and Peru 187.92 (1960); S. Bayitch,
Inter-American Law of Fisheries, an Introduction with Documents 42-47 (1957); (LS.
Department ol State, Santiago Negotiations on Fishery Conservation Problems (1955). For a
polemical defense of the CEP claims and policies, sce, e.g., Cisneros, “The 200 Mile Limit in the
South Pacific: a New Posilion in luternational Law with a fluman and Juridical Content,” A8A
Section of Int't & Comp. Law, 1964 Procecdings 56 (1965). Note particularly the criticism of the
CEP claims in Kunz, “Continental Shell and Intermational Law: Conlusion and Abuse™ 50 Am. f.
Int’l L. 828, 835-50 (1054) hercinaller eited as “Kunz,”

Unlil 1970 Chile, Ecuador, and Peru had been able to add only Nicaragua and El Salvador to
their band—President Trcjos having vetoed, on 21 November 1966, the ralification of the
Declaration of Santiago by Costa Rica’s Tegislalive Assembly. On the other hand, Argentina, by
Law No. 18094, dated 4 January 1967, has asscrted a double elaim: out to 200 miles from the
mainland coast, as well as from the eoasts of islands, and out to the 200-meler isobath, While it is
true that a number of South and Central American States have added 1o their continental shelf
claims, claims to the “epicontinental sea” (i.e., the volume of the watcrs superincumbent upon
their continental shelves) of T their cousts, and to the superaubicent air above that “sea,” this type
ol claim is still asseried {albeit spuriously, cf. Continental Shell Convention, art. 3) in terms of
the international law regitne of the eontinental shelf. Thus, this type of claim is distinguishable
from the CEP type. So [ar the six “CEP countries” (including Argentina) have not been
suecesslul in persuading other Lalin American States to assert specilically CEP efaims to adjacent
scas, nor has the Organizalion of American States adopted this position as that of the collectivily
of Western [lemisphere nations, Indeed it has not as a body, recognized as valid stale elaims to
cpicontinenlal scas. Thus, for example, at the I[nler-American Specialized Conference on
“Conservalion of Natural Resources: Ihe Conlinental Shell and Marine Waters,” Ciudad Trujillo,
Dominican Republic, 15-28 Mareh 1956 (see the Final Act ol the Conlerence Organization of
American States Conferences & Organizations Series, No. 50, Doc, No, 34.1-E-5514 (1956)) the
CEP states were nnable to gain the Conlerence’s ageeement 1o the “hioma™ and “eco-system™
theories, or 1o declare that sither the watens above a condinental shelf region, or walers extending
lrom the shores of a coastal state lor some dislance such as 200 sea miles, appertain Lo Lhe coastal
gtate either on the basis ol the econtinental shell doctrine or on some other theory, The
Conference observed (in Resolution | of the Conference, the " Resolution of Cindad Trujillo,”
Final Act supra at 13-14) that:

2. Agreement does nol exisl among ihe slates here represented with respect to the
juridical regime of the waters which cover the said submarine areas,

6. Agreement docs nol exist among the states represented at this Conlerence either with
respeet to the nalure and seope of the special inlerest of the coaslal state, or as to how the
ceonomic and social factors which such state or ofher interested states may invoke should
be taken into account in evaluatiug 1the purpose of conscrvation programs,

Therefore, this Conference does not express an opinion coneerning the positions of the
various participating states on the muatlers on which agreement has not been reached . . ..
IFor the views ol inter-American legal experls, see ter-American Council of furists,
“Resolution X11L, Principles ol Mexico Cily on the Juridieal Regime of the Sca. % Conservalion of
the Living Resources of the Tligh Seas,” IMinal Act of the Third Meeting 37 (English C1]-29)
(1950). Nole should he taken of Dr. Garcia Amador’s commenls (as the representative of Guba)
on the “Principle of Mexico City™ at the Geneva Confercnce on the Law of the Sea, 1958: “As to
the Principles of Mexico Cily, Whe validity of Ihal doeument should be considered in the light of
the resolulion unanimously adopted by the Inter-American Specialized Conference held in
Ciudad “'rujillo in 1956, 3 U.N. Conl. of the Law of the Sea, Geneva 19598, Official Records 37,
U.N. Doac, AlConf. 13/39 (1958).
For the 1956 Resolution of Ciudad ‘Trujillo 160 whieh Dr, Garcia Amador is relerring, see supra
this nole, For conments of governments, see id, 50-59; fnter- American Juridical Committee,
Opinion on the Breadth of the Territorial Sca 24-42, OEA{Scr. 1} V1.2 (English C1]-80) (19606).
For the 1.8, point of view, see U8, Deparlmenl of Stale, Santiogo Negotiations an Fishery
Conservation Problems 1-15, 19-20, 20-30, 36-41, 50-58, 59-66 (1955) [hercinalter eited as
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Santiago Negotiations]. For the CEP couniries’ position and their eriticism of the 118, point of
view, see id, 30-33, 41-44, 45-50.

Be that as it may, on § May L970, Argenting, Brazil, Costa Rica, Ecuador, El Salvador,
Nicaragua, Panama, Peru, and Uruguay parlicipated in the Deelaration of Montevideo on the Law
of the Sca whereby the above-named skates announced:

That in declarations, resolutions and treatics especially inter-American, as well as in
multilateral declarations and agreements reached among Lalin American states, juridieal
principles have been eonseerated which justify Lhe right of states to cxtend their
sovereignty and jurisdiction to the exlent necessary in order to conserve, develop and
exploit the natural resources of the maritime zone adjacent to their coasts, its scabed and
subsoil ;

‘That, in aceordanee to said juridical principles, the signatory states have extended, because
of their specinl eircumstances their sovereignly or their exelusive jurisdictional rights over
the maritime wone adjacent to their coasts, its scabed and subsoil, to a distance of 200
maritime miles, measured from the baseline of the territorial sea.

21. ‘The southern portion of the Pern Currenl is sometimes called the Chile Cnrrent, With
due deference to the couniries concerned, this current will be ealled the “lHumboldl Cnrrent™
thronghout this acticle.

22, See, supra, note 20,

23. Declaration on Lthe Maritime Zone, Preamble, § 1, See MacChesncy 2606,

24, Id. % 3.

25, At the 1958 Geneva Confercnce, Mr, Ulloa Sotomayor insisted, howcver, that the
Declaration of Santiago was of a “defensive cbaracter, and its solc object was the conservation of
the living resources of the sea fot the benefit of the populations of [the CIEP] conntries,” 3 UL,
Conf. Off. Rec. 7, UN. Doc. AJCONF. 13/39 (1958). Sce also the resiricted interpretation given
by the representative of Chile at the 12th Meeling of the First Commitlee to the word
“sovereignty” in the context ol the claims made in the [ulfillment of the Suntiago Deelaration, 3
UN. Gonf. Off. Ree. 33, UN. Doc. AJCONF.13/39 (1958); the limited juridical scope intended
for the cluims to maritime zoncs in Lhe declaration as enunciated by Peru’s representalive al Lhe
Sth Mecting ol the Third Committee, 5 LN, Conf, Off. Ree, 5-7, UN, Doc. AJCONF, 13[4
(1958); the assertion by the Ecuadorian representative at the 9th Mecting of the Third Commitice
that the Santisgo L}eclaralion was a “common policy for Ihe conservation, development and
rational cxploitation of those resources and [ihe] joint machinery for the regnlation of (ishing in
the arcas in question,” 5 UN, Conf, Off. Rec. 18, UN. Doc. AfCONF, 1341 (1958); and the
expressions employed by the latter represenlative at the 121h Mecting of Lhe Third Committee. 3
UN. Conf, -Off, Ree, 61-62, UN. Doc. A/CONIF,13/39 (1958). These CEP asserlions of
seli-denial may be contrasted with the lalest (as of the time of this writing, 17 February 1969)
application of violenl foree by the Peruvian Navy against three Ameriean Inna boals on 14
February 1969, see, eg., The New York Times, 15 February 1969, p. 1:1 and at 2:1, See
generally Gareia Amador 73-79.

26. Declaration on the Marilime Zone, art. L, see MacChesney 2606.

27, Id, art, IV,

28. Id. art. V,

20, 11 U.N. GAOR, 61h Comm. 31, U./¥, Doc. AJC.6/SR, 486 (1956),

30. See also, c.g., Cisneros, 58-60; Santiago Negotiations 30-33, and note cspecially Lhe
statement:

This is, in short, the concept of biological nnity froru which is derived, in the
seienlific ficld, the preferential righl of coaslal countries. According to this coneepl, the
human population of the eoasl forms parl of the biologieal chain which originates in the
adjoining sca, and which extends from the microscopie vegelable and animal life
(fiteplankton and zooplankton} to the higher mammmals, among which we count man. fd.
32,

31. United Stales, “Commenis on lhe Proposals of Chile, Ecuador and Peru,” Santiago
Negotiations 37,

32, Sec Speech of Legal Adviser te Department of Stale Stephenson.

33, See W. Butler, The Soviet Union and the Law of the Sea, 116533 (1971); and W. Butler,
The Law of Soviet Territorisl Waters 19-25 (1067).

34, Arctic Walers Pollution Prevenlion Acl, 18-19 Eliz. 2, e, 47 (Can. 1970). Royal Assenl
given 26 June 1970, This acl has nol yet heen proclaimed as baving come inlo foree, see id. § 28,
See also The New York Times, 9 April 1070, p. 13:6-8;id, 10 Aprit 1970, p. 13:3-4,id. 16 April
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1970, p. 6:1-2; id. 20 April 1970, p. 30:2 (Editorial); id. 26 April 1970, % 4 {Week in Review) p.
3:5-8.

35. See, supra, R 111 A for a diseussion of these Latin Ameriean claims.

36. FFor a clear enunciation of the validity of the distinction relicd upon here, see Mcldougal
& Burke, The Public Order of the Oceans 518-19 (1962),

37. See, e.g., Bilder, “The Canadian Arctic Waters Pollution Prevention Act: New Siresses
on the Law of the Sea,” 69 Mich, I, Rev. | (1970), [hereinafter ciled as *“Bilder”]

38. For this appellation of creeping jurisdiction see [lenkin, “The Continental Shelf,” The
Law of the Sea: National Policy Recommendations 171, 175-76 (Proceedings of the 4th Annual
Conference of the Law of the Sea Institute, 23-26 June 1969, University of lthode Island, 19699,

39. Bilder, supra note 37, at 30.

40. House of Commons Debates 6027 (17 April 1970). But sce R. v. Tootalik 114-321, 71
W.W.R. (n.s.) 435 (Northwest Tcrritorial Conrt 1970) rev’d on other grounds, 74 W.W.IR, 740,
Noted in Green, **Canada and Arctic Sovercignty,” 48 Can. B. Rev. 740, 755-56, 773 (1970). Sec
also Auburn, “Intemational Law-—8Sca Iee—Jurisdiction,” id, at 776-82.

41. Tbis wriler, for one, is most resistant to the uneivilized notion that self-preservation may
justify making lawful that which would otherwise be unlawful. I'rofessor Hrierly was correct
when he said, citing the cannibalism ease of RV, Dudley and Stephens, 14 Q.B.D. 273 (1884} in
support of his argument:

The truth is that seH-preservation in the case of a state as of an individual is not a legal
right but an inslinct; and even if it 1nay often happen lhat the instinet prevails over the
legal duly not to do violenee to others, international law ought not to admit that it is
lawful that it should do so.
Brierly 405, For elarity, and because of the important moral issucs outlined hy Brierly in the
passage just quoted, it is neecssary to distinguish hetween self-preservation un the ane hand and
self-help on the other. See MeDougal & Feliciano, Law and Minimum World Public Order 213 n.
204 (1961) for a critigue of the “subsumption of disparate things nnder a conmmon ruhric.”

42, 2 Moore. Digest of International Law 409-14 (1906) [hercinafter cited as Moore]. Sec
also Jennings, “The Caroline and MeLeod Cases,” 32 Am, J. fnt’t L. 82 (1938). 1all characterizes
the quoted formula as “perhaps expressed in somewhat 100 emphatic language . . . but perfectly
proper in cssence.” See Hall, A Treatise on International Law 324 (Mh ed. A, lliggins, 1924),
[hereinafter cited as “ilall’”) Ior reasons staled in the preeeding footnote, Oppenheim-
Lauterpacht’s characterization of the case of The Caroline as “sclf-preservation’ is respectfully
disagreed with, See | Oppenheim 301. For a rcasoned juslification of the use of ihe lerm
“self-defense” to describe the coercive protective measures open to the British Government in the
Torrey Canyon casualty, sce ltton, “Protective Measures and the “Torrcy Canyon™ 9 B.C. Ind. &
Com, L, Rev. 613, 623 (1968). This writer, however, prefers the term “self-help™ to indicale
justifiable action in oil disasters of the type under diseussion.

43. Goldic, Book Revicw, 1 J. Maritime L, & Com. 155, 158 (1969).

44, [1969] T.C.J. 3. See for a general discussion of this complex issue and of the different
positions taken by the members of the Court on it, Gaoldie, “The North Sea Continental Shelf
Cases— A Ray of Hope for the International Court?” 16 N. Y. [.. Forum 325, 336-59 (1970).

45. Done 12 May 1954, [1961] 3 U.5.T. 2989, T.L A5 No. 4900, 327 UN.T.S. 3
[hereinafter cited as the International Pollution Convention] (entered into foree 26 July 1958).

46, Adopted 11 April 1962, [1966] 2 U.5.T. 1523, T.LA.S. No. 6109 {(entered into foree as
to amendments to arts, 1-10, 16 and 18, 18 May 1969 and a3 to art. 14, on 28 Junc 1967)
[hereinafier ecited as “Pollution Amendments”]. Further amendments were made in 1969,
Amendments Lo the Intemational Convention for the Prevention of Pollution of Lhe Sea by Oil,
1954 (as amendcd), annexed to IMCO Ass. Res. A, 175 (VD) adopted 21 October 1969, See Two
Conventions and Amendments Relating to Pollution of the Sea by OQil (Message from the
President, May 20, 1970), 91st Cong., 2d Sess., at 29-32, See also 62 Dept, State Bull, 756-57,
758-59 (15 June 1970),

47. See Anncx A to the International Pollution Convention replaced by B 14 of the
Pollution Amendments,

48, See the four exceptions listed in art, 2, para, | of the Pollution Amendment, supra note
46,

49, See art, 2 of the International Pollution Convention, supra note 29, as replaced by § 2 of
the Pollntion Amendments, supra note 30,

50. Done 29 November 1969, 9 Int’l Legal Materials 25 [1969} [hereinafter eited as the
Pnblic Law Convention],

51. Done 29 November 1969, 9 Int'l Legal Materials 43 [1969] [hercinafter cited as the
“Private Law Convention,”]
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52, 9 Int’l Legal Materials 65

53. 9 Int’l Legal Materials 66,

54. 9 Int’t Legal Materials 67.

55. Public Law Convention art, 1, para. 1, supre note 34,

56. Id. para. 2.

57. Id, art. 3, art, 4 provides for the list of experts contemplated in art. 3.

58. Id art. 5, para. 1. Paragraphs 2 and 3 set out the limits of state action.

59. Art. 7 saves all existing rights “exeept as specifically provided” in the Convention. Id.
The question is, thercfore, whether the express hmitation of the Pnblie Law Convention and the
cxpress provisions in arts, 3, 5, and 6 limit, or enlarge, the rights of coastal states.

60. Supra note 50.

61. The treaty among Belgium, Denmark, Franee, the Federal Republie of Germany, the
Netherlands, Norway, Sweden, and the United Kingdom, the Agreement for Co-operation in
Dealing with Pollution of the North Sea hy Oil, done 9 Jnne 1969, [1969] t1K.T.S. No. 78
{Cinnd 4205) {entered into force 9 August 1969), formulates some of the amenitics of good
neighborliness in this context.

62. Public Law Convention, supra notc 50, at 469,

63. This position has recently hcen affirmed by the United Nations General Asgembly in
paragraph 13 of the Deelaration of Principles Governing the Sea-Bed und the Ocean Floor, and
the Subsoil Thereof, Beyond the Limits of National Jurisdiction, G.A. Res. 2749, 25 U.N,
GAOR—(1970) which reads:

Nothing herein shall affect

(b} The rights of coustal States with respect to measures to prevent, mitigate or
climinate grave and imminent danger to the ecoast line or related interesis from pollution
or threat thereof resulting from, or from other hazardons oceurrences caused hy, any
activitics in the area, subjeet to the international regime to he established.

64. Profcssor Joseph Kunz cogently argues that “the long-cstablished principle of the
freedom of the high seas” is a norm juris cogentis of general eustomary international law, see
Kunz, “Continental Shelf and International Law: Confusion and Ahuse,” 30 Am. I. Int’l L, 828,
844-45, 853 (1956),

65. Quoted from Hall 185,

66. Id.

67. See, e.g. supra, note 64 and the theory therein eited.

68. These were Gentilis, Welwood, Burrows, and Seciden, of whom the last is the best
known, Gentilis' defense was equally of Spanish and English claims. Selden is famous for bis
book Mare Clausum, the printing of which was commissioned by Charles I as a counterblast to
Grotiug® Mare Liberum, See 1 Oppenheim, International Law 585 (8th ed. Lauterpacht 1955).

69. For a discussion of this builk-in tragie situation whereby eaeh is foreed, by his immediate
dilemma, to work against his own long-term advantage, see Hardin, “The Tragedy of the
Commons,” The Environmental Ilandbook 31, 36-38 (G. DeBel) ed. 1970).

70. See Devisscher, Theory and Reality in Public International Law 162 (tev. ed. Corbett
transl, 1968) for an ineisive and realistic, if possibly pessimistic, diseussion of this point.
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APPENDIX |

The territorial sea claims shown in the following list unequivocally illustrate the
point made in the text. This list is valid as of 18 June 1971. Acknowledgment for
this list is gratefully given to the International Law Division, Office of the Judge
Advocate General, Department of the Navy.

TERRITORIAL SEA CLAIMS
Country Territorial Sea Country Territorial Sea
Albania 12 miles Indonesia (Ses pera. (3)
Algeria 12 miles under “Il. Archipalago
Argentina@ 200 miles Thaory'') 12 miles
Australia 3 miles Iran 12 milas
Barbados 3 mias Irag 12 miles
Belgium 3 miles Irefand 3 miles
Brazil 200 miles Israel 6 miles
+Brunaij (UK.} 3 miles Italy 6 miles
Bulgaria 12 miles Ivory Coast 6 miles
Burma 12 miles Jamaica 12 miles
Cambaodia 12 miles Japan 3 miles
Camaroon 1B miles Jordan 3 miles
Caneda 12 miles Kenya 12 miles
Ceylon 12 miles Korea (N} 12 miles
Chile 80 kilomeatars Kores (8) 3 miles
China {Comm) 12 miles Kuwait 12 miles
China (Taiwan) 3 miles Lebanon 20 kilometers
Colombia 12 miles Liberia 12 miles
+Comoro Islands (France) 3 miles Libya 12 miles
Congo {Brezzavilla} 3 miles Malagasy 12 miles
Congo {Kinshasa) 3 miles Melaysia 12 miles
Costa Rica 3 miles Maldive Islands  {See pera. {2} under
Cuba 3 miles "11. Archipelago
Cyprus 12 mites Theory,”}
Dahomay 12 miles Melta 3 miles
Denmark 3 miles Mauritania 12 miles
Dominican Republic 6 miles Mauritius 12 miles
Ecuador 200 miles Mexico 12 miles
El Salvador 200 miles Monsco 12 miles
Equatorial Guinea 6 miles Morocco 3 miles
Ethiopia 12 miles Muscat & Omen 3 miles
+Feroe Islands {Denmark } 3 miles Nauru 3 miles
+Fiji {U.K,) 3 miles Netherlands 3 miles
Finland 4 miles +New Caledonia (France) 3 miles
France 3 miles New Zealend 3 miles
Gabon 25 miles Nicaragua 3 miles
Gambia 12 miles Nigeria 12 miles
Germany (E) 3 miles Norway 4 miles
Garmany (W) 3 miles Pakistan 12 miles
Ghana 12 miles Panama 200 miles
Greece 6 miles Peru 200 miles
+Greenland {Denmark) 3 miles Philippines {See para. {1} under
Guatemala 12 miles “I1, Archipelago
Guinea 130 miles Theory,")
Guyana 3 miles Poland 3 miles
Haiti B miles Portugal 6 miles
Honduras 12 miles +Relunion (France} 3 miles
lceland 4 miles Romania 12 miles
India 12 miles Seudi Arabia 12 miles
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Country Territorial Sea Country Territorial Sea

Senegal 12 miles Tunisia 6 miles

+Seychelles {U.K.) 3 miles Turkey 6 miles
Sierra Leone 12 miles USSR 12 miles
Singapore 3 miles +Surinam (Netherlands} 3 miles
Somali 12 miles UAR 12 miles
South Africa 6 miles Unitad Kingdom 3 miles
Spain 6 miles United States 3 miles
Sudan 12 miles Uruguay@ 200 miles
Sweden 4 miles Venezuela 12 miles
Syria 12 miles Vietnam 12 miles
Tanzania 12 miles Vietnam {S) 3 miles
Thailand 12 miles Yemen 12 miles
Togo 12 miles Yemen (S) 12 miles
Tonga 3 miles Yugoslavia 10 miles
Trinidad 12 miles

|. NOTES TO LIST

@ Argentina: By law of 29 December 1966, sovereignty was claimed over a 200
mile zone, but freedom of navigation of vessels and aircraft was not curtailed. It is
not clear whether or not this is a territorial sea claim in extension of the previously
claimed three mile limit.

Uruguay: Law of 3 December 1959, claims a 200 mile territorial sea, but
specifically guarantees freedom of navigation and overflight in the area beyond 12
miles. In the 12-200 mile portion of the zone only foreign fishing is restricted.

+ Certain dependent areas are included on the list. These particular dependent
areas are separately listed because their locations give them importance with respect
to worldwide navigation. This list does not include all dependent territories. in each
case the breadth of the territorial sea of the dependent is fixed by its metropole,
which appears in parenthesis after the nave of the dependent territory.

Il. ARCHIPELAGO THEORY

{1) Philippines: Archipelago theory: Waters within straight lines joining appropri-
ate points of outermost islands of the archipelago are considered internal waters;
waters between these baselines and the limits described in the Treaty of Paris, Dec.
10, 1898, the United States-Spain Treaty of Nov. 7, 1900, and U.5.-U.K. Treaty of
Jan. 2, 1930, are considered to be the territorial sea.

{2} Maldive Islands: The ‘‘territory’’ of the Maldive lIslands is defined as the
islands, sea and air surrounding and in between the islands situated between
Latitudes 7 degrees-9Y% feet {North) and 0 degrees- 45% feet {South} and
Longitudes (East) 72 degrees - 307% feet and 73 degrees - 48 feet. These coordinates
form a rectangle of approximately 37,000 square nautical miles.

{3) Indonesia claims an archipelago theory under which its 12 mile territorial sea
is measured seaward from straight baselines connecting its outermost islands,

The number of sovereign states claiming various territorial seas is as follows:

3 miles - 30 states 12 miles - b1 states b0 kilometers - 1 state

4 miles - 4 states 20 kilometers - 1 state 130 miles - 1 state

6 miles - 12 states 18 miles - 1 state 200 miles - 7 states
10 miles - 1 state 2b miles - 1 state
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The issues surrounding arms, political order, and national security which confront
world leaders today bear a certain resemblance to those which characterized
international politics after World War I. Although it would be misleading to infer that
history repeats itself exactly, past events can lend valuable insights into the processes
through which men interact. This scholarly examination of previous efforts at

achieving arms limitations among the great powers of the world and of constructing a
new political order for Asia contains implications for us all at a time when we as a

nation are entering a new era of negotiation,
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AND THE FAILURE OF BALANCED SECURITY

IN THE FAR EAST—1921-1935

A research paper prepared

by

Lieutenanl Commander William 8, Johnson, U.S. Navy

Introduction. The years from 1922
to 1934 were marked by an altempl Lo
stabilize the balanee of power in the Far
Fasl Lo the mutual benelit and seeurily
of both the Western Powers having
interests in Fasl Asin, and Japan, and
China. Nine powers—seven Weslern and
lwo Asian—mel in Washinglon in No-
vember 1921 o discuss mulual prob-
lems in the Far Fast, The result of their
nearly 3 months of diplomatic endeavor
was a group ol treaties designed Lo limil
navil armaments and Lo usher in a new
spivit. of cooperalion with regard to
their mutual Far Fastern inlerests. The
balance ol power was restored, as was a
RENSC mutual  securily  provided
through  naval Lmitation and a new
allisnee  arrangement  lo replace  the
Anglo-Japanese alliance of 1902,

The diplomatic and politico-military
achicvements ol the Washington

ol

Conlference were hailed as the dawning
of » new day in international aflairs.
Diplomats were lired with Lthe inspira-
tion ol Woodrow Wilson’s dream ol a
new world in which open diplomacy
and public opinion would replace the
old system ol secrel agreements and
power politics. The old system  had
cmbroiled nalionus in wars as cataclysmic
as Lthe one just ended; the new pur-
porled Lo foster a new order in the Far
Kast in which all settlement of dispules
or olher issues would be achieved amica-
Lly. China, struggling Lo carry through a
revolutionary  program ol unilication
and modernization, was to he joinlly
aided in its effort Lo assume its rightful
place in the Tamily ol nations. No one
nation was Lo eneich ilselt at the ex-
pense of a weak, prostrate China; nor
was any nation Lo infringe on the Asian

interests  of  any  other.  inally,
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armaments were limiled by agreement.
Military power, as rellecled in expensive
naval shipbuilding races, wonld not
threaten the sceurity of any other
power with Pacific interests, A naval
limitation, le the idealist, heralded the
prospect of later agreements as to Lotal
disarmament, thus removing one pos-
sible, though perhaps not major, cause
for war,

The world was well pleased with the
results of the Washington Confercnce
and looked forward Lo a brighter day in
world affairs. llowever, the trealics
signed at Washington in February 1922
failed to fullill their intended purpose.
The quest for ceonomic, political, and
military influenee and power continued
in the Far Lasi, finally culminating in
open hostilities in 1941, onece again
submerging the nations of Eastern Asia
n a world war, 1t is the purpose of this
article to examine the background sur-
rounding the Washingion Confercnee,
ils achievements, and its failure to atlain
balauced cconomic and power interests
in the Far East, Finally, the question of
why the cffort toward a balanced se-
enrily systcm [or the Far East failed to
tulfill its purposc, as envisioned at the
Washington Conlference, will be ad-
dresscd.

Prelude to the Washington Con-
ference. Japan emcerged from World War
1 as a major world power, She had taken
advantage of the preoceupation of the
Western Powers with the war in Europe
and had made stcady inroads politically,
economically, and militarily into China.
By 1915 Japun, as onc of the Allied
Powers in the Great War, occupicd the
arcas of the Shantung peninsula that
had been held by Germany. The famous
21 demands werc presented Lo China,
compliance with which would cencede
important commereial and cextraterri-
Lorial rights to Japan in Shanlung, south
Manchuria, and castern Inner Mon-
golia.! Although world public opinion
forced the watering down of Japanese
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demands on China when the 21 de-
mands were made known pnblicly by
the Chincse, Japan acqnired loreign
recognition of her newly gained inler-
ests in China throngh an aecord signed
with Russia in July 1916, The Lansing-
[shii Agreement with the United States,
signed in November 1917, recognized
Japancsc special interests in China, The
negotiation of the Nishihara loan to
China in September 1918 further dem-
onstraled Japancse financial interests
on the mainland. At the Versailles Peace
Conferenee, the Japanese were success-
ful in gaining formal recognition ol their
posscssion of all former German terri-
tories in Shantung in return for a pledge
to return all but eertain German eco-
nomic interests to Chinese sovercignty
at some future time.> Through Ver-
sailles, Japan also acquired the German
islands of the Northern Pacific—the
Marianas, the Carolines, and the Mar-
shall [slauds, under a League of Nations
mandate, These islands formed the
onler chain of defeuses of a growing,
security-conscious Japanesc Empire.

Militarily and cconomically, Japan
emerged from World War 1 in far greater
strength than when she entered it. Japa-
nesc munitions industrics were greatly
expanded to supply, not only Japancse
forces, but Allicd oncs as well.> Japa-
nese land forces did not participate in
the contflict in Europe, but were greatly
strengthened at home and on the main-
land. The Japancse Navy was enlarged
lo provide convoy scrvices to Allied
ghipping in thc Pacilic and Mcditer-
rancan arcas.

Japan participated in the Allicd inter-
vention in Siberia when the forees of
bolshevism in the Russian Revolution
threatencd lo weaken Russia to the
poinl of its becoming an casy prey for
the Central Powcrs. The Japanese
wanted to intervene in Siberia to guard
castern Siberia against the Bolsheyiks
and to gain control of the Chincse
Eastern Railway in Manchuria. Accord.
ingly, the Japancse lollowed the
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American initiative of July 1918 andin
Augusl dispatehed a division of Imperial
roops lo Vladivostok, In January 1920
the United Slales announced with-
drawal of ils forces [rom Siberia, fol-
lowed in shorl order by France, Canada,
and the United Kingdom. All Allied
forces, numbering aboul 7,000 men,
had withdrawn (rom Siberia by March
1920; bul Japan, under the puise ol
prolecling Japanese inlerests in Korea
and Manchuria, rclained as many as
75,000 troops in western Siberia and
the Maritime Provinces unlil their with-
drawal in October 19224 Further, the
Japanese occupation of northern Sak-
halin Island until 1924, in reprisal [or
the Bolshevik massacre of Japancse citi-
zens at Nikolacvsk, again demonstrated
Japanese expansionist policics in East-
ern Asia. Japan had become the pre-
dominant military and economic power
in the Far East, and the Western Powers
were, a8 yet, not sufficiently recovered
from their exerlions in the World War Lo
deal with Japancse expansion.

To the Americans il appcared that
Japan was achicving control of the I'ar
East to the ultimate cxclusion of the
Weslern Powers, a trend Lo which Presi-
dent Wilson was unalterably opposed,
American policy beecame one of steady
opposilion 1o Japanese expansion, How-
ever, Washinglon moved cauliously for
fear of raising Japancse antagonism to
the extent that even further inroads
would be made at the expense of a weak
China. The LansingIshii notes were
viewed by the United States as re-
straining Japan by reaffirming the
policy of the open door in China, but
the recognition of Japan’s special inter-
ests on the mainland significd American
acquicscence to Japanese demands in
the eyes of Japan and China,®

The Western Powers emerged {rom
World War I in a greatly weakened
condition as a resull of 5 years of
cxbaustive and dcbilitating  warfarc.
Britain had been drained cconomically
and, together with France, Germany,
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and the other nations of Lurope, had
lost almost an enlire generalion of
young manhood on Lthe battlefields of
France. Britain had succeeded in de-
stroying the Linperial German Navy that
had threatened her existence as an
island nalion, but now became fearful
of a naval race with the United Stales.
The United Slates had authorized an
ambitious naval construclion program in
1916 1o saleguard her posilion as a
neutral on the high scas. The program,
as laid out in 1916, had been suspended
during the course of the war when
shipbuilding in the United States turned
to producing the badly needed lighter
naval escorts nceded to shepherd the
Atlantic convoys against the German
sulinarine threal, Naval experts in the
United States deemed it mandatory to
build a balanced fleet cqual in size to
the combined fleels of Japan and
Britain, the other two major world naval
powers, since the Anglo-Japancse alli-
ance could possibly be excreised against
the United States. American neutral
rights could not be saleguarded by a
naval force weaker than the combined
Anglo-Japanese [oree.®

Britain had viewed with dismay a
naval race with the United States, since
she realized that the United States was
in an economic and industrial posilion
to win any contcest for naval supremaey.
Scveral other Taclors entered the naval
question as well, The U.S, Navy would
be composed of new post-Jutland bat-
tleships and cruisers which would hoast
the latest technological advancements in
armaments and armored protection. Al-
though the Royal Navy was larger in
total tonnage, the greal majority of
British ships were of an older, pre-World
War 1 dreadnought design and would be
markedly inlerior both in power and
cruising radius to the newer U.S. Navy.”
To Britain, who depended upon naval
supremacy and the control of the scas
for sccurity against invasion, the protec-
tion of the scaborne lifelines, and the
defense of the Empire, some way had Lo
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be found to avoid a costly naval race
which she could only losc—while re-
Laining some margin of securily nceded
for British inlerests and virlual national
gurvival,

At the Versailles Peace Conlerence,
Coloncel House lought what was then
referred Lo as the “naval ballle of
Paris.”® Brituin threatened Lo withhold
support of the League of Nations if she
was nol granled naval supremacy by the
United States. The Uniled States, on Lhe
other hand, would not granL naval
supremacy lo Brilain withoul guaran.
lees as to her neculral righls and the
principle of “freedom of the seas,”™ 1L
was [inally agreed that the United States
would not seck naval parity with Brit-
ain; lhis concession was in relurn for
British support for the League. The
{ailure of the Uniled States Lo join the
League scuttled the agreement on naval
matlers and left things pretty mach in
the state where they had been before.

Not only could Britain nol afford to
enter into a naval armaments race, bul
the prospeet engendered little enthu-
siasm in the other iwo major naval
powers, Lhe United States and Japan. In
the United States the Hensley amend-
ment to the 1916 Naval Appropriations
bill called for a U.S. initiative [or a
world disarmament conference at the
cnd of the war.® Later, Scnalor Borah
mtroduced a resolution in the U.S.
Senate on 14 December 1920, urging
President Harding to ecall for a con-
ference of the United States, Britain,
and Japan to negotiale a naval limila-
lion agreement that would reduce naval
expenditures by 50 percent over the
next 5 years,' © If the building program
laid down in 1921 were Lo be carried
out, by 1924 the United States would
have a [leet strength cqual to thal of
Japan and Britain combined. The Borah
resolution was passed by the Senale in
May 1921 and by the House in Junc.

Similarly in Japan, a resolution was
offered in the Lower House of the Diet
on 10 February 1921, calling lor a

reduction in naval armaments in coneert
with the Uniled States and Britain and a
reduction of land armaments under
Leaguc of Nations auspices." ! Although
this resolution did not pass, it reflected
a rcadiness on the part of a segment of
Japancse socicty tlo reach an under-
standing on armaments in order Lo avoid
a coslly armamenls race, In 1921, 48
percenl of Japan's budgel was allotted
for defense expendilures.!?

The Anglo-Japanese alliance, which
was negolialed in 1902 and cenlarged in
1911, was due for renewal in 1921, The
alliance, as has been noled, was a major
factor in Amcrican naval expangion
gince it posed a possible Lhreal Lo
American interests in the Far Iasl, Lo
the open door poliey toward China, and
to [rcedom of Lhe seas for Ameriean-flag
ships in Lhe Pacilic. American policy
was lormulated in this directlion despile
Anglo-Japancse assurances thal the alli-
ance was nol direcled, nor would it be
dicceted, against the United Stales.'®
When ramors of Brilish willingness Lo
renew Lhe alliance reached Washington,
the American Ambassador at the Courl
of Saint James was instrueted Lo inform
Britain through informal channels that
the United States would not bc4plcascd
to see the alliance renewed.'® At a
mecting of Commonwealth Prime Minis-
ters held in June 1921, it was proposed
that a new sceurily system [or the
Pacific be devieed, abrogating the Anglo-
Japancse allianee. The Prime Ministers
of Australia and Canada thought it
necessary  that the United States be
included in any new Pacilic alliance.'®
Britain saw her East Asian inlerests with
rcgard to China as similar to those of
the United States. Britain further had
her interests in India and the South
Paeific Lo consider in any new Pacilic
arrangement.  After a diplomatic ex-
change of notes, President Harding
issued an informal invitation, on 11 July
1921, to Japan, ltaly, France, and Brit-
ain to join with the United States in a
conferenee at Washington to discuss “all
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matters hearing upon solution of Pacilie
and Far Easlern prohlems with a view to
reaching a common understanding with
respeet to Frinciplcs and policics in the
Far East.”™® Formal invitations were
sent on 11 August 1921, and the
Netherlands, Belgium, China, and Portu-
gal were also asked to join the Confer-
ence,

On the eve of the Washington Con-
ference, the major powers were con-
cerned with the same and yeu different
aspects of Far Eastern sceurily and
slahility, as well as a limitation of naval
armaments. Both the United States and
Britain feared an expansion of Japan on
the Asian mainland, to the detriment of
their interests in China and Dritish
interesls in India. There was a possi-
bility that Japan might fortify the
Pacific islands she now controlled.
Japan, in turn, feared fortilication of
the Philippines hy the United States and
Hong Kong by the British, which would
have strengthened forcign naval forces
wilthin striking range of the Japanese
home islands.'? The United States
desired no less than abrogation of the
Anglo-Japanese alliance, which posed a
thrcat to her interests and sceurily in
the Far East, and a realfirmation of the
open door policy loward China. Japan,
the United States, and Britain cach
wanled Lo secure a naval limitation that
would provide them with an adequate
halance of naval power to secure their
inlerests and yetl avoid a coslly naval
tace wilh its inherent cconomie strains,
including a higher rate of taxation. Thia
then was the relative situation regarding
the desires of the powers attending the
Washington Conlerence te hammer out
an agrcement shaping power relation-
ghips and interests in the Far East.

The Washington Conference. The
Washington Naval Conference met on
12 November 1921, the day following
Armistice Day and the dedication of the
tomb of the Unknown Soldier in Arling-
ton National Cemectery. After a short
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welcome hy President Harding, Secere-
tary ol State and Chief U,S, Delegate 1o
the Conferenee Charles Evans Hughes
took the floor and astonished the as-
semhled delegatcs with a proposal for a
10-year naval “holiday™ on the con-
struction of eapital ships. He (urther
announced that the United States stood
rcady to destroy 30 capital ships then in
exislence or building (some ol them
more than 90 pereent eompleted), and
suggesled that Britain scuttle 36 of its
batlleships, thus cslablishing a 5:5:3
ratio of capital ship tonnage.'® The
United States and Britain would enjoy
parity in capital ships, while Japan
would he allowed up Lo 60 pereent of
the British or Amecrican capital ship
tonnage, scrapping scven capital ehips
then in construction. The Hughes pro-
posal took the entire assemhlage by
surprise. In fact, only nine men in the
United States, including President Har-
ding, were awarc of the details of the
American proqposal before they were
made public.!

The Japancse delegates Lo the Con-
ference, Prince Tokugawa, President of
the House of Peers; Adm. Tomagahuro
Kato, Minisler of the Navy; and Baron
Shidchara, Japanesc Minisler at Wash-
ington, had heen instructed Lo aceepl a
curtailment of naval armaments so long
as Japancse military sccurity was not
impaired by doing 80.2% The British
delegation, led by Arthur Balfour, was
prepared Lo aceept naval parity with the
United Swates. As a result, the Hughes
proposal for naval limitation was ac-
cepled with minor alterations to com-
pensate [or Britain’s older ships and for
the Japanese construction program in
progress, The Cabinet in Tokyo had
instructed the Japancee delegation to
press for a 70 percent ratio in capital
ships on learning of the Hughes pro-
posal, but gave Admiral Kato discretion
to usc his judgment as to the final
decision, bearing in mind Japan’s actual
sceurity needs,?? The Japanese delega-
tion agreed to a 60 percent ratio in
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exchange lor an agreement by the
United Statcs and Britain to maintain
the status quo with regard o naval bascs
and fortifications of territorics that they
then held in the western Paeilic,

The U.S. inlenlion that the 5:5:3
ratio apply to auxiliary vesscls, cruisers,
destroyers, and submarines as well was
nol accepted. A limitation on the size of
batteships, 35,000 tons and mounting
no larger than 16-inch guns, was
adopted along with a 27,000-ton limita-
lion on the sizc of airerafl carricrs and
10,000-ton  cruisers mounting 8-inch
gans. The United Stales and Brilain
were allowed to build wp o 135,000
lons ol aireralt carricrs, Japan, 81,000
tons; and F'rance and Ttaly, 54,000 Lons.
I'rance and Italy accepled a 1,75 ratio
in capilal ship and airerall carrier lon-
nage, butl the French refusal to aceepl
any limilalions on submarine lonnage
prompled Brilain to refuse any limila-
Lions on the Lotal tounage of eruiscrs or
destroyers which it might have Lo build
Lo counler a possible I'rench submarine
threat,22  Thus, uo agreementl  was
reached regarding cruisers, destroycrs,
or submarines, other than Lo limit the
gize of cruisers Lo 10,000 rons and
8-inch gun armamenl,

The nexl major item Lo cmerge from
the Washington Conlfercnee was the
Four Power Trealy which replaced the
Anglo-Japanese alliance, Arthur Ballour
had proposed a preliminary conference
to deal wilh the question of the alliance,
but Secrctary Hughes preferred Lo deal
with Lhe queslion within the framework
of the confereuce.? The U.S, posilion
was Lhal nolhing less than abrogatiou of
the Anglo-fapanese alliance would allow
the United States to proeced with a
naval limitation agreement.*? Britain
needed an alliance thal would preserve
the [riendship ol Japan, thal would not
require a large fleel Lo proleel Brilish
naval inlerestls in the Far Fasl or India,
and that would nol inumidato the
United Swates or China. Thercfore, she
though! a Lriple enlente of the United

Stales, DBritain, and Japan to her beal
intercats.”?*  The Japanese delegation
was nol initially in favor ol terminating
the Anglo-Japanese alliance, but was not
opposed Lo replacing it with a new
alliance structure,?6

Secretary Hughes countered the Bric
ish proposal lor a triple ¢nlente with a
suggestion of a four power pacl made
up of Britain, the United States, I'rance,
and Japan based upon the Root-
Takihira agrecment ol 1908. Hughes
hoped the parlics Lo the new proposcd
lrcaly would characterize the infor-
malily of lhe Root-Takihira agrcemenl,
cxpress American [riendship for Japan
by rccognizing Japan’s “natural and
legitimale cconomic interests,” and at
the same time, record American opposi-
Lion to Japan’s political or cconomic
domination of Asia,?”

The Lerms ol the Four Power Treaty
read in parl:

. The High Conlracting Par-
tics agree as between themscelves
to respecl their rights in relation
to their insular possessions and
insular dominions in the region of
the Pacilic Occan,

If there should develop be-
tween any ol the lligh Con-
tracling Partice a conlroversy
arising out of any Pacific queslion
and involviug their said rights
which is not satisfactlorily settled
by diplomacy and is likely to
aftcel the harmouious accord now
happily subsistivg between Lhem,
they shall invite the other High
Contracting Parlies to a joinl con-
fercnee Lo which the whole sub-
jeet will be referred for considera-
tion and adjustment.

1. 1! said rights are threalened
by the aggressive action of any
other Power, the High Contracling
Purlies shall communicale with
onc another fully and frankly in
order to arrive at an understand-
ing as to the mosl elficient mea-
surcs lo be taken, joinuly or
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separalely, Lo meet the exigencies

of the particular situation.?

Article IV abrogated the Anglo-
Japanese alliance, Secretary Tlughes had
his wishes of terminating the Anglo-
Japanese alliance Tulfilled at the cost of
a trealy calling lor no more than consul-
tation in the event of future Pacific
problems, No alliance per se had been
entered inlo by the United States. A
treaty of alliance most likely would
never have been ratificd by the Senate
of the United States in view of the
rough trcatment meled out o the
League of Nalions Covenant and its
rejection partially on the grounds that it
was an cnlangling alliance that could
drag the United Stales into a war not of
its own choosing.

The third major Lrealy negotiated at
the Washinglon Conference was the
Nine Power Treaty which dealt with
Chinese rclations of the powers assem-
bled. Article [ of the lecaly expresses
the major principles of the trealy.

Article I The Contracting Partics,
other than China agree:

(1} To respect the sovereignty,
the independence, and the terri-
torial and administrative integrity
of China;

(2) To provide the [ullest and
most unembarrassed opportunily
Lo China 1o develop and maintain
for hersell an elfective and stable
government,

(3 To use their influence for
the purpose of clfeetnally estab-
lishing and waintaining the prin-
ciple of equal opportunily for the
commerce and industry ol all
nations throughout the territory
ol China;

(4 To refrain (rom Laking ad-
vantage of condilions in China in
order 1o seek special rights or
privileges which would abridge the
rights ol subjeets or cilizens ol
friendly States, and (rom coun-
lenancing action inimical to the
sceurily of such States.>®
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Article (Il reiterated the open door
policy towurd China, and arlicle 1V was
a formal renunication by the partics Lo
the secking of a sphere of influcnce
within China, Respect for Chinese neu-
trality in time of conllict Lo which she
was nol a parly was slated in article VI,
and article VIL called upon all the
parlics Lo communicate with one an-
other should any situation that might
involve application of the Lrcaty arisc.

A lrealy on submarine and chemical
warlare and a  lreaty exlending the
prineiple of the open door Lo the islaud
ol Yap were also concluded during the
course of the conference. Britain and
the United States offered their good
offlices in negoliations between Japan
and China with regard w the Shantung
question, The U.S. Senate considered a
seltlement of the oulstanding Shantung
problem necessary Lo the establishment
of relative peace in the Far Fast. Sena-
Lor Walsh, in a Senate speech, intimated
that il the Shantung queslion were nol
scltled, the cntire series of trealies
concluded might be in jeopardy in the
Senate.*® Arthur and Hughes redoubled
their ¢florts Lo aid a settlement between
Japan and China on Shantung and sue-
ceeded in doing so. Although Japanese
forees were Lo withdraw from Shantung,
commereial interests there were 1o be
rclained by Japan, as well as Port
Arthur and the South Manchurian Rail-
way. China received a renewed assur-
ance ol her sovereignly in return lor
coneessions she was not at first ready to
concede.> A further trealy regarding
Chinese tariffs was negotiated, and the
Washington Conlerence closed on 6
February 1922,

IF'ollowing this brief review of Lhe
major lrealy agreements of the Washing-
ton Conference, a short appraisal ol
whal was actually concluded will prove
helpful before going on Lo view the
treaties  in the light of subsequent
cvenlts,

That Japan came away [rom Lhe
Washinglon Conference the dominant
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scapower in Lhe westeen Pacilic is be-
yond doubl. Japan’s Navy would only
have Lo fear a portion ol the Britlish or
Amcrican Fleet which could be sent to
the western  Paeilic, while Anglo-
American defense and exlensive mari-
lime intcresls would have to be sale-
guarded elsewhere by the rest of the
British or Amecricau navies, When the
conlecrence was convened, Lthe United
Stales was bnilding forlilicalions in the
Philippines in addilion to conslincting a
large flecl that Japan would have found
dilficult Lo mateh. By giving up naval
bases closer Lo Japan than Hawaii [or
the United Slates and Singapore lor
Britain, Japanese securily was greatly
enhanced. British or Amcrican Flecls
could not carry oul sustained operations
long distances from major bases and,
therclore, posed a lar less credible
threat to Japan than if they could rely
on bases to supporl their operalions in
the weslern Pacific. Elmer Davis, Lhe
Washinglon corrcspondent of The New
York Times, commented on Japan’s
gains in the 6 February 1922 issuc of
The New York Times:
As the score slands at presenl,
it scems hardly loo much lo say
that this conlercuce has heen the
grealesl suceess in Japanese diplo-
malic  hislory. Japan has won
more al olher conferences, bnl
always at the cxpense of hard
feclings left behind, Her triumphs
have usually heen conditioned by
the certainty that the defeated
nalion was only waiting its chance
Lo starl a fight.
The Four Power T'realy ought
to remove much Japanese sus-
picion of Amecrica and American
suspicion of Japan, Japan loscs
the British Alliance, which would
have gone overboard anyway in
the casc ol a war with America,
and gains America’s promise notl
Lo allack her in rcturn lor her
ptornise not lo attack America,
Japan has given up in Shanlung

E REVIEW

what she had alrcady promised Lo

give up...She has made some

concessions with regard Lo Man-
churian linances, but she holds to

Port Arthur and the South Man-

churian Railroad. She slays in

Siberia until she is ready to get

oul.

In other words, Japan rctains
her strategic supremacy, military
and political, on the continent of
Asia, and is rcasonably assurcd
that il ever thal snpremacy shonld
Le challenged by Russia, or China,
Rnssia or China would have to
fight alonc. Japan has Asia Lo
hersell,

So far then, cverybody wins
but Russia, Japan wins most; she
wins Kaslern Asia, to do with
according Lo her pleasure. And on
the wisdom and good sense of
luture Japanese policy on the
conlincnl of Asta must depend
the ultimate cstimate of the result
of the Washinglon Conference.??

The limilalion ol armamenls Lrcatics
made il virtually impossible lor any
Western Power to ulilize mililary power
to eonnler Japancse cxpansion in the
Pacific.

China’s sccurily scemed greally en-
hanced as a resnlt ol the Nine Power
TFreaty. Japan, however, interpreted the
clause in arlicle L of the treaty, pledging
cach party to the Lreaty o relrain from
actious “inimical lo the securily ol the
signalory stales,” as protecting her
speeial intercsts in China and as modi-
lying her support of the open door
policy,**  Clearly, the Nine Power
Trealy meant one thing lo Washington
and quile another Lo Tokyo.

Britain gained sceurily for her inter-
csts 1in India and the Far Kast, bul
sacriliced her ability Lo intervene mili-
larily in East Asia by naval limitation
and had Lo rely on Japans good laith in
carrying oul the spiril and intenl ol the
Washinglon lecatics.

The Uniled States gained reallirma-
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tion of ils open door poliey with regard
to China, saw the threalening Anglo-
Japanese allianee terminated and there-
by avoided a costly naval race, but paid
the price of weakening her naval power
in the western Pacific both through the
naval limilalion agreement and by for-
feiting the conslruction of naval bascs
wesl of Peart Harbor. China’s securily
was apparcntly guarantced in the Nine
Power Trealy, or so China thought,
China was, as a resull, to place perhaps
loo greal a reliance on the Western
Powers Lo prolect her territorial and
administralive inlegrily in the coming
years, as we shall soon sce,

The Washinglon Conference  al-
lempled Lo eslablish a new order in the
Far East based on self-denial rather Lhan
the palicing power ol the slales Lo
proteet their Far Faslern inlerests, 34
The cornerslone of Lthe conflerence was
the Nine Power Trealy, and the naval
limitations agreemenl the vehicle of
scll-denial thal would preclude any pos
sible [uture power slruggle in the wesl-
ern Pacilic.

The Treaty Powers and Asian Affairs,
1922-1929. The years immedialely fol-
lowing the Washington Conference saw
a genuine atlempl made by most of the
lrcaly powers Lo creale the new order in
Fast Asia that had been formulated at
Washinglon, However, as the lwentics
drew Lo a close it became fully evident
that the much hoped for stabilizalion in
the Far East had failed Lo materialize.
The prospeets for polilical stability in
the western Pacifie grew fainler as the
years passed, until by 1935 the drifl
toward war became almosl irreversible,

In 1922 a Chinese loan consortium
of the trealy powers was atlempted, but
lell througb due to disagreement over
the consolidation of existing Chinese
debis and the reluetance of Japan lo
extend large eredits lo the Peking gov-
ernment of a still revolutionary, turbu-
lent China.®3 The continenlal civil war
in China made it difficult, il not im-

NAVAL DIPLOMACY 75

possible, for the trealy powers Lo imple-
menl further their formula for a new
order in the Far East. China had to play
an integral role in the new scheme for
the East Asian arca, bul was unable Lo
do so as long as il remained so divided
thal no one faction could speak or act
for all of China, The Washinglon Lrealy
powers  were lurther  hampered in
sceking cooperalive solulions Lo their
China policies by the refusal ol France
Lo ralily the Washinglon Lreatics until
the matler ol reparations due [roru
China for damage done Lo IFrench in-
terests in the Boxer Rebellion had been
sellled, This was nol Lo occur until
192538
Japan relurned Shantung Lo Chinese
sovereignly a8 noled, withdrew her
troops from Siberia, and negoliated the
wilhdrawal of Japancse (roops [romn
norLlhern Sakhalin and the return of the
Lerritory Lo the Soviel Union. Relations
between Japan and Lhe Soviel Union
were fully regularized in 1925 with an
exchange of oambassadors. Although
Japan was expericneing a rapid Lurnover
ol governments during the period of the
1920’ (belween 1918 and 1932, 12
Japanese Cabinets were formed® ™), ils
China policy was conciliatory in nature.
The movement toward expansion on the
eontlinent scemed somehow suspended,
The military factions in Japan still held
aspirations {or greater expansion on Lhe
mainland, bul the Japanese policy prac-
liced with regard Lo China can besl be
summarized in the words of DBaron
Shidchara who was Foreign Minister
from 1924 to 1927 and again from
1929 1o 1931, The “Shidehara poliey,”
enuncialed before the Diet in 1927,
conlained the following principles:
(1) To respeel the sovereignty
and territorial integrity of China,
(2) To promote solidarily and
economic rapprochement between
the two countries.
(3) To ecnlertain sympa-
thetically and helpfully the just
aspirations of the Chinese people.
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(4) To maintain an attitude of
patience and  toleration in  the
present sitnation in China, and Lo
prolecl Japan’s legitimate and
cssenlial rights and interests by all
rcasonable means al the disposal
of the government, 38
The Shidebara policy scemed inteul

upon reconciling China’s  aspiralions
wilh Japan’s inLerests,

There were miligating factors, how-
ever, Lhal served Lo heighten lension and
fcars in Fast Asia and that pgreatly
affected cooperation among Lhe trealy
powers. In 1924 the United Stales
passed an immigralion acl Lthal openly
diseriminaled againsl orienlals—parlicu-
larly, as it was felt, the Japancsc. This
deall a severe blow Lo Jaupancse pride
such thal, when added to the reluctance
of Lhe Weslern Powers lo inclnde a
clause againsl rocial discrimination in
the Versaitles I'reaty, gave the Japanese
the impression thal they were viewed in
Western eyes as an inlerior race, Ameri-
can aid to help Japan recover from the
severe carlhquake of 1923 helped o
assnage the hurt leclings of the Japa-
nese, bnt still the fecling of resentment
was deep in the individual Japancsc
citizen.

The conlinuing civil strife on the
Asian mainland (urther prevented the
achievemenl ol a stable power siruclnre
in Easl Asia, By 1925 the Chinese
Government scemed so irreversibly [rac-
lionalized that U.S. consuls began Lo
rccommend that U8, relalions with
China take the form of bilaleral treatics
and agrecments with the semianlono-
mons regions of China.*® The Washing-
ton trcaly powcrs began to back Lhe
faclional power clement they thought
could hest further their interests and
perhaps allimately bring unity to China
rather than deal solely with the cnrrent
government scaled in Peking. Japan
tended to fayvor Chang Tso-lin in Man-
churian and North China, while other
powere lavored southern governmental
[actions. The Shameen massacre of 23

REVIEW

Jnne 1925 1ouched off a wave of
anti-British and anli-Western sentiment
in China. A boycoll ol Drilish goods
was proclaimed, and anti-British riols
were held in Canton and Hong Kong.4?
The conference of the Lreaty powers
held in 1925 o consider the Chinese
tarifl problem ended in failure. The
powers could nol agree as to how far to
raise the Chincse larifl schedule nor on
the question of relurning full tariff
sovercignly to China,*' The Japancse
were adamant on holding Chincse tariffs
al as low a rale as possible Lo protleel
the market (or Japanese goods in China;
the United Stales, at the other extreme,
favored a fnll retuen of Larill aulonomy
to China. A similar conference meeling
to decide the question of exleaterri-
toriality in China also mel with failurc,
The powers decided not to relurn the
exlraterritorial  powers they held in
China Lo Chinese authority and again
were divided in Lheir views on the
subjeet, One writer, Akira lriye, viewed
the tarill conference as the last veslige
of atlempled Anglo-American-Japancse
cooperalion in  their relations  with
China. Hencelorth, each power felt that
ils inlerests were beller served Lthrongh
bilateral agrecmenls with China than
throngh mnltilateral dgrcvmcnls Lo
which they could all ascribe,*

Naval planncrs in bolh Washington
and Tokyo slill thoughl in terms of an
eventnal war between Lhe Uniled Stales
and Japan. The US. Navy adopled the
“Orange plan™ ag the basis [or ils Pacific
stralegy in 1924, The plan was built on
the assumplion that Japan posed the
greatest naval threat to the United
States in the Pacilic and sought Lo shape
American naval stralegy to counter it. 3
Similarly, uaval olficers in Tokyo
soughl Lo develep the lmperial Ilect
and delensive alrategy lo connler any
American thrmsl  inlo  the  weslern
Pacific. Since the Washinglon naval
limitation agreement did not limit the
total lonnage of cruiscrs, destroyers, or
submarines cach signatory could
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possess, a steady program ol construe-
tion in these elasses began.*?

Another clement that entered into
the framework of PFar llastern affairs
during the carly and mid-1920°s was the
exlent of Soviel influence in China, The
Soviel Union had sent both political and
military advisers Lo the Kuomintang
government and had agreed to the abro-
gation ol any special trealy rights or
extraterritoriality in return for Chinese
recognition ol the new Soviet regime.
This only served 1o fan the fames of
Chinese anti-imperialism, and the fires
were fed by a continwous strcam of
Soviel advisers and political organizers,
The Soyict Union was nol a member of
the group of powers which signed the
Washington treatics and Uerefore did
nol adhere to the concepl ol a new
order in Fast Asia that had been pro-
mulgated there.

The deeper and wmore  extensive
Soviet influenee was in China, the
grealer  the problems ol the treaty
powers in attempting Lo achieve politi-
cal stability in the Far East, 1t was
particularly more ditflicnit Lo approach a
coneerted China policy to aid in the
unification and medernization of China
in the face ol Sovicl-inspired and al-
ready  decp-scaled Chinese  hoslility
toward the imperialismm of the Western
Powers and Japan.

In 1927 CGeneral Tanaka came to
power in Japan, and Japancse policy
look a lurn toward a greater inflexi-
bility on the conlinent. An expedi-
tionary foree was senl to Shantung in
1927, and again in 1928, to protect
Japanese interesls threatened as a result
of the disorders arising from the Na-
tionalist drive into Northern China from
their bases in the south,*® The “positive
policy™ of General Tanaka was [urther
demonstrated alter the Tsinan incident,
when he issucd a serics of warnings Lo
the Chincse against carrying the civil
war into Manchuria where considerable
lapancse interests lay,*® The hardening
of Japan's policy and attitude toward
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China underscored ils  continuous
anxicly over the threat posed Lo [apa-
nese inlerests and Asian sccurily as a
result of Chinese turmoil and Russian
influence in Fast Asia.®”? Japan began,
now more Lhan cver, Lo consider Man-
churia her special sphere of interest. The
death of Chang P'so-lin just outside
Mukden, al the hands of junior officers
ol the Japanese Kwantung Army and
the inability of the government to
punish  the officers responsible  ade-
quately, forcshadowed the extent of the
independence of the Kwantung Army
and the growing influence of the mili-
tary in Tokyo.

Al the elose of the deeade of the
1920°, the gpirit engendered and the
new order lor Far Eastern relations
carclully engincered and  widely ac-
claimed at the Washington Conference
of 1922 had clearly broken down. The
trend of cyents described was to con-
tinue into the 1930%, unchecked until
only war could restore any semblance of
the balance ol power in East Asia that
was steadily being croded.

The London Naval Conderence,
1930, There were several more attempls
o cxtend the concepl of naval limila-
tion in the late 1920’ As was noted
carlier, the Washington naval limitation
agreement only dealt with capital ships,
aircralt earriers, and the size of cruisers,
The cruiser, destroyer, and submarine
classes of vessels were nol limited in the
total tonnage any onc navy could build
OF POsSEss.

The League of Nations had cstab-
lished a Preparatory Commission to lay
the groundwork flor a future world
disarmament conlerenece. As a result of
the naval aspects of the work of the
Preparatory Commission, President
Calvin Coolidge issucd an invitation Lo
the five signatorics of the Washington
Naval Conference Lo meet in an cflort
to further naval limitation. In his writ-
ten invitation, President Coolidge ex-
pressed the hope of the United States
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that the 5:5:3 ratio adopted at Washing-
ton in 1921 might he extended to
include the tonnages of cruisers, de-
stroyers, and snbmarines as well. Both
Britain and the United States icared
what wus becoming a naval race in the
10,000-ton, 8 inch-gnn crniser cate-
gory.H®

The Conference opened on 20 Jnne
1927 and was attended by the United
Stales, Britain, and Japan. I'rance and
ltaly declined the invitation to attend
on the grounds that the Conferenee’s
being held oulside the auspices ol the
Licague of Nations would serve only to
weaken the prestige of that organiza-
tion.*?

Japan agrced at once to accept any
plan that would reduce her naval bndget
and yet not leave her in an inlerior
proportional position of strength rela-
tive to the other (wo powers. The
American proposal was based on the
5:5:3 ratio. The United States proposed
an upper limit of 300,000 tons total
tonnage lor cruiscrs, 250,000 tons for
destroycers, and 90,000 tons for subma-
vines. The Uniled Stales [urther an-
nounced that smaller total tonnage
ratios were acceptable and that the
United States favored total abolition of
the submarine from the world’s navies.
Britain sought to rednee the size of
capital ships to 30,000 tons; limit
10,000-ton cruisers to the 5:5:3 ratio;
limit the light cruisers to 6-inch guns,
but nol in number; limit the size and
numher ol destroyers; and gave support
to the U.S, proposal for abolition of the
submarine, even though Britain thought
other powers not yet ready to do so.> ®

The Conferenes bhroke up when
necither Britain nor the United States
could agree as to the size classification
or tolal number and armament of
cruisers. The United Stales wanted to
mount B-inch guns on  6,000-ton
cruiscrs, while the British held out for a
6-inch gnn limitation. The British were
more anxious Lo build a greater number
of light, G-inch gun ecruisers Lhan
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10,000-ton treaty cruisers, but werc
adamant that neither the United States
nor Japan would possess more
10,000-ton ernisers than Britain did
nnder any sort of total tonnage formula
for crnisers that wonld take the place of
limitation by class of warship.>! The
Conference therefore dissolved without
being able to resolve any of the proh-
lems set belore it or to further the goal
of naval limitation,

An Anglo-French agreement not to
limit the number of 64nch or less
eruisers or submarines of 600 tons or
less, while limiting the number of
10,000-ton, 8-inch gun eruisers and
large  snbmarines, was reached in
1928.52 The United States turned down
this proposal, and Tokyo only gave it a
lukewarm alfirmative response. Italy
was in [avor of the proposal so long as
she could match Lhe strength of the
I'rench IPleel, her primary rival, in the
Medilerrancan,

The 10 year naval holiday on capital
ship construction was due to expire in
1931, and the naval powers once again
lelt the need to hold a conference on
naval limitation before undertaking con-
struction programs to replace aging
ships then in their respective flects. The
British Government issued invilalions
on 7 Octoher 1929 for a conference to
be held in London on 21 January 1930.

Japanese Prime Minister Yuko Hama-
guchi outlined the broad concept of
Japancse policy in spcaking before the
government parly convention at Nagoya
on 13 October 1929, He claimed Japa-
nese policy to have three components:

(1) her navy should constitute
no menaee toward others, while,
at the same time, she would toler-
ale no threat or insecurily from
others;

(2) the aim of the conferenee
should be an actual reduction in
naval armaments;

(3y Japan would be willing to
accept a ratio lower than that of
Great Britain or the United States,
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provided that it be adequate for

defense in any contingency.®?

The Japanese Admirally twok the
initiative in drafting the instructions for
the Japanecse delegales, Reijiro Wakat-
suki, former Prime Minister; Tsunco
Matsudaira, Amhassador Lo the Court of
Sainl James; and Admiral Takarabe, the
Minister of the Navy. The instruelions
were approved by the Cabinet on 20
November and aside {rom providing for
the naval defense and sceurity of Japan
sought Lhese things:

(1) A 70 per cent ratio with
respeel Lo Lhe strenglh of 8-inch,
10,000 ton cruisers of the United
States Navy,

{2y To claim 70 per cent gross
tonnage for all auxiliary craft with
respect to the United States; and,

{(3) To oppose radical reduc-
tion or abolition of submarines
and  to maintain the present
strength of 78,500 tons, the ton-
nage not to be below thal of the
United States or Greal Britain.®*
The cluims the Jupanese were to

presenl mel with wide public acelaim
and were loudly heralded in the press.

When the Conference opened in Lon-
don, the U.S. delegation, led by Senator
Reed, offered a 60 pereent ratio in
auxiliary tonnage to the Japanese which
was immediately rejected. By 10 March
a tentative compromise ratio had becn
worked out by Scnator Reed and Am-
bassador Matsudaira, but this was re-
jected in Tokyo where it was lirmly
held that the 70 percent ratio, as pre-
scribed in lhe three negotiating prin-
ciples alrcady mentioned, must be
sought at all costs.’® The diplomats at
the Conference were willing to aceept a
compromisc figure, but the Japanese
naval officers wanted Lo guin as high a
ratio as possible, even il it mcant de-
stroying Lhe Confercunce. In Tokyo the
Foreign Office favored acceptance of
the eompromise ratio, while the Ad-
mirally was firmly opposed Lo ung'thing
less than a 70 pereent ratio®® The

British also approved the Reed-Matsu-
daira compromise [ligure arrived at. [t
was for Prime Minister Hamaguehi to
decide whether to accept the viewpoinl
of the loreign Office, which would
sccure a successful conference, or the
Admiralty view, which risked the wreck-
ing of the Conferenee. Prime Minister
Hamaguchi deeided Lo make the Foreign
Office view policy and cabled the Japa-
nese delegation “( 1) to aceept the Reed-
Matsudaire compromise ratio and (2) Lo
luke appropriate diplomatic measures
againsl committing Japan for the fu-
ture,”7 He then attempted Lo assuage
the Admiralty by explaining to them
that they would have complete freedor
of action alter 1930, when the Washing-
ton Naval Limitation Treaty was due to
expire. The Japanese delegation in Lon-
don aceepted the compromise ratio on 2
April 1930, bnt let it be understood
that Japan would claim all she would
deem necessary for her national defense
upon cxpiration of the trealy. The
Conference ended on 22 April with the
signing of the agreement arrived at to
continue the holiduy on capital ship
construction for 3 mote years, but little
more.

The London Naval Conference agree-
ment touched off a governmental and
constitulional crisis in Japan. The Ad-
miralty had beld mecetings throughout
Japan to wequaint the people with the
progress of the negotiations at London
but, in cffect, cducaled the people to
the Admiralty stand.*® In the Dict the
opposition party was denied o full ex-
planation ol the negotiations duc to
their secretive nature. Nevertheless, the
Seiyukai parly issued a statement
“opposing any concession on the part of
the delegation that might jeopardize the
sccurity of the nation,”® Baron Shide-
hara, the Forcign Minister, addressed
the Cabinet on 25 April 1930 saying,

Having carcfully weighed all
considerations, not only of for-
cign policy, but also ol naval,
financiul, ecconomic, and all other
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faclors of nalional strength npon
which the securily of the nation
must in the final analysis depend,
we were bronght Lo the conclu-
sion that, in accepling the lerms
of the agreement arrived al, we
would decidedly be serving the
interests of the Empire,©

The opposition in the Dict claimed
that issucs relating Lo sclf-delense ought
to be determined by the army and navy
general stalls from a technical viewpoint
of defense needs, rather than by states-
men and politicians with only polilical
vicws in mind. They (urther questioned
the constitutionality of the Hamaguchi
decision to  accept the compromise
ralio, saying thal only the imperor in
his role as Commander in Chicf under
article XI of the Constitution, could
arrive al such a decision, since he was
alone respounsible for the national de-
fense.®!  The constitutional debate
raged over Lhe powers and responsibili-
lics of political leaders as opposed Lo
military leaders. Debates were con-
ducted both within the naval burcau-
cracy and the Cabinet and became so
heated that the Viee Chicl ol Naval
Stalf and Viee Minister of the Navy
were relieved of their positions on 10
June%?

An Imperial Commission composed
of four adinirals was convened to deter-
mine the effect the lLondon Naval
Treaty would have on the national
defense, The proup concluded that the
tonnage limilations accepled were de-
fective in providing for the national
dofense but that Lhey might be re-
medied since the treaty was Lo be of
short duration.®® The Cabincl, on the
basis of this report, was persuaded lo
support a new conslruclion program
drawn up by Admiral Tanagnchi, that
would strengthen the naval forces as
much as possible, while yet remaining
within treaty limits. Aiv forces were also
lo be cxpanded Lo complement mari-
lime strength, Fven with these measures
taken, the national defense capabilily of

Japan wonld still be defective in the
view of the Supreme War Conneil 84

Alter a thorough study, Lhe Privy
Conncil recommended  complete  ac-
ceptance of the London Naval Trealy to
the Emperor, and the trealty was duoly
ratilicd on 2 October 1930,

The ratification of the London Naval
Treaty over the opposition of naval and
military circles was e distinet vietory lor
civiliau government in Japan, Neverthe-
less, the power of the military in Lhe
dircet formulatiou of foreign policy was
felt, and Lhe military won a psycho-
logical victory ol sorls by appcaring to a
large segment of the public as the group
that championed Japan’s delensive in-
terests and national pride above all
others and appeared, thercfore, Lhe one
group wilh the Empire’s best interests at
heart. Prime Minister [lamaguchi’s per-
sonal victory for civilian dominance in
governmental decisionmaking was short
lived, since he was aseassinaled a short
time after ratification of the London
Naval Treaty. Prime Minister Inukai was
(o be assassinated by rightwing military
extremists in short order. In the trials
that followed, the defendants were
“united in attacking the humiliating
implications of the London Naval
Treaty, and in charging the government
with the responsibility of having thns
endangered the conntry.™® This teeling
was gradually coming to be shared by
the Japanese citizenry as a whole and
seriously  threatened the fulure of
civiian control ol Lhe government.
Through the acceplance of an inferior
ratio in naval strength from what they
had sought al the outset, another blow
had been struck at the pride of the
Japancse, who sought equality of Lrcal-
menl and prestige with the Western
Powers.

The Collapse of Asian Security Ar-
rungements, By 1931 slability in the Far
Ilast had croded Lo a grealer degree. In
May a split in the Kuomintang Party led
o the cstablishment of a rival govern-
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ment in Canton, China. Civil war was
being fought in North China against the
forces of strong warlord elements and
Communists in the southwest of China
and clsewhere. Both the United States
and European powers were preoccupied
by the economic crisis al home, Britan
left the gold standard on the same day
that the Mukden incident triggered the
Jopanese Kwanlung Army’s oceupation
ol Manchuria and North China—18 Sep-
tember 1931, American naval construc-
tion had lagged sinee the 1922 Washing-
ton naval limitation agrcements were
signed, while Japan built her naval
forees up Lo treaty limits, thus further
assuring its naval dominanee in the I'ar
East. The Soviet Union was busily en-
gaged in the turmoil of its lirat 5-ycar
plan, None of the non-Asian powers,
including the Soviel Union, were fit in
cither mililary or cconomic terms lo
intervene in or otherwise alfect to a
signilicant degree the course of cvents
shaping up in Fast Asia.

The Mukden incident of 18 Scptem-
ber 1931 marked the beginning of a
Japanese drive to extend ils hegemony
to all of the Chinese mainland. The
Kwantung Army moved steadily west-
ward unlil it controlted all of Manchuria
and had cven extended its inflluenee to
Northern Chinese provinees by January
ol 1933, forcing the abandonment of
Peking as the scat ol government by
Chiang Kai-shek, The truce ol Tangku
ended Sino-Japanese hostilitics on 31
May 1933, bul the sceds for a revival of
the Sino-Japanese War remained sewn in
the fabric of Fast Asian politics.

U.S. Sceretary of State Stimson had
informed the Leaguc of Nations on 5
October 1931 that the United States
would support the League in any action
it might take to counter Japanese ex-
pangion on Lhe continenl, in response to
Chinese appeals to the League lor help
in doing s0.°¢ U.S. representatives were
empowered to sit with the Leaguc on an
nformal basis during its deliberations
on the Manchurian question. On [0

December the Lylton Commission was
brought into being by the League Lo
investigalec Lhe Manchurian question.
The Minseilo Cabinet resigned in ‘Tokyo
the next day, and on 7 January 1932
Seeretary Stimson issued his doetrine of
nonrecognition ol any territorial gains
on the continent achieved by Japanese
aggression. 7

Secrelary Stimson  wrole an open
letter, dated 23 February 1932, to the
chairman of the Scnate Foreign Rela-
tions Committee, Senator Dorah, in
whieh he outlined his views on the past
and future of American L'ar Lastern

policy:
The Washington Conference
was cssenlially a  disarmament

conferencee, aimed Lo promote the
possibility of peace in the world
nol only through the cessation ol
compelition in naval armaments,
bul also by the solution of various
disturbing problems which threat-
ened the peace of the world,
particularly in the Far 19ast, These
problems  were all interrelated,
The willingness of the American
governmicnt to surrender ils then
commanding lead in  baltleship
construction and lo leave its posi-
tions at Guam and the Philippines
without [urther fortification was
predicated  upon, among other
things, the self-denying covenants
contained in the Nine Power
Treaty, which assured the nations
of the world not only ol equal
opportunity for their Lastern
trade, but also against the military
aggrandizement  of any other
power at the expense of China,
One eannot discuss the possibility
of modifying or abrogating thosc
provisions of the Nine Power
Treaty without considering at the
same  lime the other promises
upon which they were really de-
pendent , . 83

The publication of the Stimson-

Borah letter cansed a minor war scare in
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some Japanese cireles and demonstrated
the threal of the United States to
openly disregard the entive structlure of
the I'ar Tastern relations that the Wash-
ington Conlerence had created. How-
ever [lieree the United Stlates might
sound diplomatically, it was not pre-
pared lo usc force lo stop Japancse
expansionism, Neither Paris nor London
supporled the U.S, diplomatic eflort or
fully backed the Stimson doclrine of
nonrecognition.®® No mecting of the
Ninec Power Treaty signatorics or the
parlics to the Four Power Pacl was
convened to deat with the new prohlem
of Japancee aggression iu China as might
be expeeted,

As a result ol Japancse aclions in
Manchuria, a boycoll ol Japancse goods
wias declared in China. The hoyeolt
took particular elfect in  Shanghai,
where anli-Japancse demonstrations and
rioling broke oul in Lhe city. In mid-
January 1932, 6,000 Japancse lroops
were landed from Japancse naval units
in the harbor. Shanghai was bombarded
from the sca and air during a sporadic
oulbreak of fighting between Japancse
troops and soldicrs of the Chinese 19th
Route Army. The fighting in Shanghai
lasted almost 5 wecks, and additional
divisions of Japancsc troops pul ashore
to assist the original 6,000 landed in the
city.”® Shanghai was finally evacuated
of the bnlk of Japancse troops on 3 May
1932, France, Britain, the United
States, and ltaly cxtended their diplo-
matic good offices and were successtul
in mediating a truce between the Chi-
nese and Japanese. A small force of
British and American naval units, in-
cluding lwo US. cruisers, was dis
patched to Shanghai Lo cffecl a show of
force Lo underscore Anglo-American de-
Llerminalion to sce an cnd Lo the dis-
turbance and lo proteet Anglo-Ameri-
eun lives and property in Shanghai, but
took no part in the fighting,

On 2 February 1932, the Japanese
proclaimed the independent stale of
Manehukuo and on 18 February named
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the former boy cmperor of China,
Pu-Y’l, to the titular head of the new
slate, while aclnal power was vested in
the commander of Lhe Kwanlung Army
and Ambassador to Manchukuo, Gen-
cral Nobuyoshi,

The Lytlon Commission Reporl was
presented to the League of Nations on 2
Oclober 1932, The Commissiou [ound
that Japan’s actions in Manchuria were
not delensive; were in violalion of Lhe
Kellogg-Briand Pact; were in violation of
the Nine Power Treaty respecling the
lerritorial, administralive inlegrity and
independence of China, as well as her
right to develop and mainlain a stable
government, and thal Japan had vio-
lated article X of the League Covenanl
hy not respecling or preserving Lhe
potitical and temitorial inlegrily of
China, a lellow I.cague member.”' h
was lurther proclaimed that the newly
proclaimed, aulonomous slale of Man-
chukuo could not have been flormed,
nor could it stand, without Japancsc
forec of arms against China. Japan stood
condemned ol aggression in the body of
the League of Nations and in world
publie opinion. In the meantime the
Japancse Army had sliced off a Chinese
provinee, Jehol, and added it to the new
puppel state of Manchukuo in January
1933, thus conlinuing ils policy of
continental cxpansionism uncheeked.
On 24 February 1233 the report of the
Lytlon . Commission was accepled by
the League Assembly which recognized
China’s sovercignty over Manchuria,
denicd the independence of Manchukuo
and Japan’s claims Lo have acted defen-
gively in Manchuria, and called upon the
Leaguc member states Lo recognize Man-
chukuo neither de jure nor de facto.”?
The previous day, on 23 February 1933,
the Japanesc delegation had walked out
of the Leaguc, signifying Japan’s with-
drawal [rom Lhal organization due lo
the unfavorable report of the Lytton
Commission and pending League action
in condemning Japan as an aggressor
nalion.
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The Tondon Naval Agreement of
1930 had called lor the naval powers Lo
hold another naval conlerence in 1935,
prior Lo the scheduled expiration of the
Washinglon naval limitation treatly, Pre-
liminary discussions were held by Bril-
ain and the United Stales in June of
1934 and tater in Oclober, when Japan
joined the talks, The British demanded
grealer eruiser strenglh and were ready
o bargain 1o thal end. The Japanese
wanted naval parity with the other
powers and the abolilion of all heavy
cruisers, aircrafl carriers, and balUeships
as “offensive™ lighting ships, along with
the adoplion ol a total lonnage limita-
tion withoul regard Lo classes of ships
included in a nation’s flect makenp.”?
The Uniled States desired Lo reduce
tonnages allotted, bul in the same ratio
as had been decided upon al the Lon-
don Naval Conference. The United
Stales claimed that the ratios laid down
at Washington and lLondon had cstab-
lished an “equality ol sccurity” Lhal
would be distupled, thus upselling the
other Lreatics crealed at Washingtlon,
should any other formula be devised,”
The Japanese said that any “equalily of
secunily”  had  disappeared  with  the
changing nature of naval warlare, The
preliminary discussions ended in Decem-
ber of 1934, having produced no resull,

A strong resentment had grown in
Japanese naval circles, as well as mmong
the cilizenry, against any form ol limila-
tion whatsoever. Japancse naval leaders
thought they could no longer ignore the
growing factor ol naval mobility that
would enable navies to coneentrale and
operale in walers close Lo the Japanese
home islands.”® Furthermore, Lhe Vin-
sou-Trammel Naval Appropriations Act,
passed in the Uniled Slales in March
1934, provided a naval conslruclion
plan that would build the U.S. Navy o
full trealy levels by 1942—a new, even
more potenl threal lo Japanese naval
superiorily in the western Pacifie, On 29
December 1934 Japan inforrucd the
other naval powers Lhat she would no
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longer  consider the naval  linnitation
agreemenls reached at Washinglon in
1922 or al London in 1930 as binding
upon  her, when they lapsed on 31
December 1936.

Japan  anmounced  her  Pan-Asiatic
doctrine on 17 April 1934, when a
spokesman for the Foreign Office slated
whal was o become known as Lhe
Amau Doctrine, Tts fundamental prin-
ciples were:

(1y Japan considers herseli as
primarily responsible  for  the
mainlenanee ol peace and order in
Fast Asia, along wilh other Asialic
powers, especially China,

(2) The lime has passed when
olther powers or the League ol
Nations can exercise their policies
for Lthe exploilation of China,

(3) Japan intends in fulure Lo
oppose any lorcign aclivilies in
Chinz which she regards as inimi-
cal and she alone can judge what
is inimical. 78
The Japancse Ambassador lo Lhe

United States explained that “Japan
musl acl and decide alone what is good
for China, legilimate foreign inleresls
should consull Tokyo before embarking
on any adventure there.””” He assured
the United Stales thal Japan, at the
same lime, intended to live up to the
Nine LPower Trealy commilments!
Clearly, with the new “Asian Monroc
Doclrine,” the Japancse Flecl and other
armed forces would have Lo be greatly
strengthened Lo guarantee ils implemen-
tation, thereby, cnsuring thal no cn-
croachment would be made in the
“new” Asia by Lhe Western Powers,
singly or in concerl,

One final atiempt was Lo be made
loward a naval agreemenl, In December
1935 a naval conference was held in
London, The Japancse again demanded
naval parily as they had al the pre-
liminary conicrence in October of 1934.
When the United States, Brilain, Taly,
and France refused Lo agree, the Japa-
nese delegation walked out of the con-
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ference on 15 January 1936, thus end-
ing the principle of naval limitation in
the Pacific when the Washington and
London Naval Agreements lapsed on 31
December  1936.7% The world was
moved one irreversible step eloser to the
world disaster thal was to cngull Lhe
entire Pacific in 1941. The system of
treatics concluded al Washington in
1922 was a dead letter, hoth in the
failure Lo realize truc naval limitalion
and in the [ailure to aclivale the pro-
visions ol the Four Power Pact and Ninc
Power Trealy lo preserve the new order
for the Far last and to preserve the Liast
Asian stalus qno deereed at Washington
in early 1922,

Conclusion. There arc more Lthan a
[ew rcasons why the powers” mecling at
Washinglon in 1922 lailed Lo achicve
the “new order™ lor the Far Last bused
on Woodrow Wilson’s vision of a new
diplomacy and the principles laid down
in the Leaguc of Nations Covenant. The
signatorics to the Washinglton treatics
indeed thought thal they had suecceded
in catablishing a new balance of power
in Last Asia that was so construcled as
lo preclude [uture conllict or wars in
the Far East. All international problems
of the Far Last were to he solved by
peacelul means. The major naval powers
of the world had been limited in size
and strength. Bach power had agreed to
cooperate in helping a weak and strug-
gling China to achicve national unily
and modernity in order to lake her
rightful place among Lhc major nations
of the world, No nation was lo gain
special advanlage—cither Lerritorial, cco-
nomic, or mililary—in China, at Lhe
cxpense ol China or any other trealy
signatory. The principle of the open
door, espoused [or so many years by the
United States, was realfirmed in the
contenls of the Nine Power Treaty, The
Anglo-Japancse alliance, that had served
lo cheek Russian inlerests in Asia in the
pasl, now poscd a possible threat to
U.S. interests in the Pacilie, since the

alliance could be invoked against the
United States. The Anglo-Japancee alli-
ance was abrogated and replaced with
the Four Power Pact which ealled for its
signatories to consult in the event any
Pacific eontroversy could not be solved
through normal diplomatic channels.
With the achicyements of the Washing-
ton Conlercnce in mind, the student of
Asian alfaira and politice must ask him-
gelf why Lhe hoped for “new order™ in
the Far [aslt was so shortlived, il ever
actually achicved? What were the rea-
sons lor the failure of the Washington
treatics to bring stability and order to
the Far liast?

The Washington Naval Armament
Limitation 'Ureaty carricd the secds of
its own failure. T'he naval powers agreed
Lo limit capital ship conslruction and
aircralt carriers Lo specilic  tonnage
limils in the ratio of 5:5:3 for Britain,
the United States and Japan, respee-
tively. Italy and France aceepted a ratio
ol 1.75 as we have scen. The paramount
lailure of the Naval Armamenl Limita-
tion Trealy was in not extending the
5:5:3 ratio lo ernisers, destroyers, and
submarines, kn effect, the trealy had
only achieved naval limilation in two
classes of ships, the battleship and air-
craft carricr, Cruisers were limited as to
their size and armament, bul were not
limited in number, As the 1920°s drew
lo a close, naval conferences beld in
London and elsewhere aliempted to
exlend the principle of naval limitation
lo auxiliary vesscls and submarines, but
failed to do so. As a rcsult, only a
partial measure of naval Timitalion was
ever achicved. Naval races, with their
attendant national anxictics, continued
in the building of cruisers, destroycrs,
and submarines in the late 1920°% and
carly 1930’s,

The Washington Naval Limitation
Treaty was hascd on rough naval ton-
nage ratios as they cxisted in 1921,
Naval powers relained their same rela-
tive measure ol strength when ranked
with c¢ach other. Bach power emerged
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with whal Norman Davis chose lo call
“an cquality ol sccurity,” Japan re-
maincd the unchallenged naval power in
the weslern Pacitic, sccure in the knowl-
cdge thal its fleel was adequate for
defense against Britain or the United
States and that neither of her major
naval rivals had (ortificd bascs in the
weslern Pacilic rom which o prey on
Japan, Japan, in lurn, could carry oul
her designs in the Far Fast without fear
of a major mililary intervention on the
parl of the Lrealy powers, Brilain gained
a sense ol seeurily for her possessions in
India, knowing that Japan was checked
ag  an  expanding naval power. The
United Slates gained sceurily in Lhal
Japan could nol pose a scrious threal Lo
the U.S. Paciflic coasl or HNawaii as long
as  Japanese naval power remained
limited. A sense ol “equal sceurity™ did
nol persist, however, cither in Lthe physi-
cal or psychological sense. The limila-
lion on ballleships and airerall carriers
only twrned vaval officers Lo devising
new weapons and Llaclics lor cruisers,
destroyers, and submarines, the classes
ol wvesscls which had no restrainls or
limitations pul on them, cither al Wash-
inglon or laler at London or other naval
limitation conlerences, The plauning of
nayal strategists in Lhe Uniled States lor
a possible war in the Pacilic with Japan
and the simitar planning by Japanese
naval olficers lor an cventunal naval
conflict with Lhe United Slales eaused
concern in Lhe diplomatic cireles of
both countrics, Japan leared U.S. hos-
tility reflecled in U.S. naval mancuvers
thal were designed Lo repel a Japanese
Fleel attack and Lo carry war inlo the
weslern Pacilic. Similar lcars were raised
in the Uniled Stales over Japanese Fleet
preparations, From a mililary poinl of
view, cach navy was only preparing
itsell Cor the event of hostilities with ils
olher major nayal and occanic rival in
the Pacific. Plans were drawn up Lo
mecel capabilities of the other marilime
nalions and did nol lake inlo accounl
the pelitical mtent of the olher nalions

or the aclual possibility ol a war be-
tween Lhe two in the near fulnee,
although thal could not be casily dis-
cerned by the diplomalts.

The Soviel Union was a major Asian
power—aboul whose power and posilion
in the Far East, Japan was conlinually
worricd. The failure of the Western
Powcers and Japan to invile the Soviet
Union in 1922 or later to become a
signatory ol the Nine Power Trealy lelt
the Soviel Union ontside the pale of the
new Asian order, and, therelore, with a
[ree hand o conducl such policy mea-
sures as Moscow saw (it Lo employ,
Soviet influence in China is well docu-
ruenled and was known Lo lhe Nine
Power Trealy signalorics. As long as Lhe
Sovicl Union remained an outsider lo
Weslern and Japanese eooperation with
regard Lo China poliey, no flully co-
ordinated policy aims with regard Lo
China could haye been carried oul,

The demonstraled reluclance of Lhe
adherents Lo Lhe [Four Power Pacl and
Nine Power Trealy in dealing with
Japanese expansionist policies on  Lhe
mainland ol Asia clearly pointed oul Lo
China, as well as Lo Japan, that no greal
weight could be placed in the Lreatics Lo
mainlain the balanee of power in the
Far East. A weak China, lorn by civil
atrife, placed perhaps oo muceh faith in
the ability and willingness ol the Wesl-
ern Powers Lo protecet her Lerrilorial and
political integrity (rom an expansionist
Japan. llad the Western Powers mus-
tered sullicient mililary steenglh in East
Asia to dissnade Japan from further
conquesls in Manchuria or China afler
the Mukden ineident of 1931, the
course ol Fast Asian history mighl have
been somewhal dillerent from what it
turned oul Lo be. As a resull of Weslern
inaction, other than fecble and uncoor-
dinated diplomatic prolests and Lhe
announcemenl ol the Stimson Doctrine
ol nonrccognition of Japanese con-
quesls, Japancse aggression was allowed
lo conlinue in China, The Nine Power
Trealy proved no more than a loothless
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paper tiger in deterring Japan’s conquest
of Manchuria or preserving the integrity
of China.

Another factor entering into the
background of the collapse of East
Asian stability is a psychological one.
Beginning with the Versailles Treaty, in
which a clause spelling out equality for
all races was ruled out by the Western
Powers, Japan felt as though she was an
inferior in the eyes of Westerners. The
passage of the immigration act of 1924
in the United States, which dis-
criminated against Japanese, dealt an-
other blow to the pride of Asian races—
particularly the Japanese. The ac-
ceptance of an inferior naval ratio at the
Washington Conference and the foreing
of an inferior naval ratio on Japan at the
London Naval Conference further aggra-
vated conditions, until, by 1934, Japan
sought full naval parity almost as a
matter of racial and national pride. It is
not surprising that in this atmosphere of
implied and deeply felt racial discrimi-
nation that Japan should turn from a
spirit of cooperation with the Western
Powers in Kast Asia to a doctrine of
Pan-Asianism expressed in the Aman
Doctrine, or Asian Monroe Doctrine,
announced in 1934.

Perhaps the greatest failure of the
statesmen meeting in Washington in
1922 was the attempt to preserve the
status quo in the Far East—an area that
was in revolt against the status quo in an
attempt to emerge into the modern
world. The old special privileges enjoyed
by the Western Powers and Japan in
China would have to be relinquished in
bringing China to a position of national
strength and wunity. The Washington
treaties, on the other hand, stood to
preserve and protect the special privi-
leges each of the signatories had on the
mainland of Asia rather than to recog-
nize and provide for their abolition,
Anti-imperialist sentiment, approaching
epidemic proportion in China, and the
failure to provide for peaceful change
rather than a preservation of the status

quo in East Asia doomed to failure the
efforts to establish a “new order™ for
the Far Fast based on the preservation
of the status quo, preservation of special
privilege in the affairs of China, and a
system of collective security that was
not only restricted in scope, but tooth-
less in application.

Finally, the failure of China to put
her own house in order, gain a measure
of national unity and strength sufficient
to protect her own interests in East
Asia, and play an equal role among the
other Nine Power Treaty signatories
hastened the demise of the “new order”
in Asia. As long as China was weak
internally, she was a ripe templation to

Japanese expansionist factions and
proved an easy prey for her island
neighbor. A strong, self-supporting

China was necessary lo the establish-
ment of a new balance of power in the
Far East. The failure of China to emerge
as a strong nation greatly weakened the
Far Eastern system as envisioned by the
Washington Conference statesmen and,
together with the other reasons men-
tioned, brought down the house of
cards so carefully built in 1922,
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RESEARCH IN THE
MAHAN LIBRARY

LETTERS AND LECTURES OF CAPTAIN LITTLE
Commander A.D. McEachen, U.S. Navy

The Naval War College was launched
in 1884 in an atmospherc of hope that
the clear and present need for serious
study of the science of naval warlare
would overcome any obstruetions
placed in the path of the school’s
progress. lear Adm. Stephen B. Luce
furnished the imagination, insight, and
ingenuily that carried the school from
concept to reality between the time he
first formally proposed a Naval War
College in 1883 and the time the college
had completed its first year of exislenee
under his presideney in 1885.

Luee provided the foundation upon
which Alfred Thayer Mahan, and others,
quickly buil. Mahan, the college’s
second president, enriched the curricu-
lum with his famous serics ol leclures
on naval strategy in 1887, These were
read annually and were ultimately pub-
lished nnder the title Naval Sérategy, In
his lectnres on naval history, Mahan
developed [nlly his famous thesis that
principles of strategy and tactics eould
be drawn from history. The lectnres
formed the basis for his monumental
book, The Influence of Sea Power Upon
History.

The continued application of the
basic educational philosophy of Luce
and the doctrines ol strategy and tactics
of Mahan at the Naval War College can
be ercdited, in large part, to one of their
colleagues, Capt. William MeCarty
Little, A graduale of the Naval Acade-
my in 18606, Little progressed in his

naval carcer through sucecessive ship-
board assignments until an  aceident
resulted in the loss of an eye, and he
was foreed o retire. le thercupon took
up residence in Newport, renewing and
strengthening a elose friendship with
Admiral Luce, himself a Newporter, and
at the time cngaged in establishing the
Naval War College. Litlle’s first official
conneetion with the college was in
1887, and the regisler of officers for
that year lists him as a staff member.

1t is generally accepted by scholars
that Litle was an inspirational figure
whose enthusiasm and foresight helped
lo earry the college through the difficult
trials ol its carly yecars. [lis most oul-
standing coutribution, however, was in
the arca of naval war gaming. The
carlicst reference to gaming at the col-
lege appears in the Burcau of Navigation
Report of September 1887 which notes
that of the 146 leetnres scheduled for
the 4-month period September-
December, six were to be given on naval
war games by Lt William McCarty
Little, The associalion with the Naval
War College as a war gaming specialist,
continued intermittently over the next
28 years,

A faseinaling insight into Little’s
character and intellect is provided by
some of his letters in the Naval Histori-
cal Colleetion of the Naval War College
Library. Thesc were presented to the
college not long ago through the Naval
War College Foundation by Mr, Edward
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Boit of Newporl, a grandson. They
cover Lhe years 1891-1894, one of lwo
periods that their author was absent
from the college (the other was
1898-189%, when he returned Lo active
duly).

In 1891, through the efforts of Ad-
miral Laee, Litde was assigned (o Lhe
U.S. diplomatic legation in Spain as
naval allachc ou special mission to the
Columbus Centennaty, Many of the
letters which he wrote in this capacily
were exlensive reporls Lo William T
Curtis, Chicl of the Burcau of American
Republics in the Departinent of State.
They denote a keen sense of duly and
qualilics of thoroughuess and carcful
managemeni—[ine  traits, incidentally,
for war gaming. Regrettably, few of the
letlers relaled Lo that activity.

While Little was in Spain the naval
war game, which he had introduced in
the cighlics, was delved into more
deeply by the Naval War College stal,
and rules were developed for the cou-
duct of games by students, In 1894,
under the auspices ol President Henry J.
Taylor, the game took its place in the
curricular program. Quite appropriately,
the lecadiug disciple of the technique
teturned Lo the country and to the stafl
of the college in that year. I'or the next
two decades he would devole himself to
refiving and making the general coneept
of naval war gamce more meaninglnl,

During the Spanish-American War,
sindics at the college were suspended
and Little was recalled to active duty,
serving {or almost 2 ycars as the exceu-
Live officer of the Newporl Naval Train-
ing Station, He returned to the War
College upon the resumption of inslruc-
tion in 1900 and shortly thercaller,
through the intercession of lince, was
promoted Lo the rank of caplain, re-
tirced. Ilc was then assigned to the staff
of the college, designated “in assoeia-
tion.”

For the remaining 15 years of his
life, Captain Little cnjoyed a eclose
working relationship with both Lnce
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and Mahan, who were also relired and
periodically served “in association.” The
period also saw the further perfection of
war games largely through his unliring
cfforts and direction. They were phased
inlo the principal study program al Lhe
college and provided a means Lo simu-
late the results of the “main problem™
for the year.

Trom the vantage point of time and
experience, Little could look back upon
glmosl 30 ycars of Naval War College
progress, 1lis reflections on the develop-
ment aud significance of the naval war
game, the applicalory sysiem, and the
philosophy of orderly planning were
conlained in threc lectures which he
delivered during his last years of service,
The lccturcs arc in the coltege archives
which form parl of the holdings of the
Naval Hislorical Collection Branch of
the Library.

The treatise on the naval war game
covers Lhe Prossian origing ol the game,
the British adaptation to the maritime
environmenti, and ultimately the pur-
pose of gaming at the Naval War Col-
lege. The object ol the naval war game,
Little declared, was “to alford a prae-
tice field lor the acquirement of skill
and expericnee in the conduct or diree-
tion of war, and an experimental and
trial ground lor the testing of stralegic
and tactical plans.” He also wrote on
the relevance of the war game Lo sys-
lematic  planning for naval warlarc,
acknowledging the cstimate of the sitna-
lion ag the first step of the game to be
followed by the systematic development
of operations orders. T'he 1est of plans
aud strategics was judged as Lhe essenec
of game play.

The relationship belween planning
and war gamiug was closely related in
Little’s thinking. In Lbhe 1913 coursc he
gave 2 lecture on naval planming which
he entitted “The Philosophy of Lhe
Order Torm.™ In presentations of 12-13
Angusl, he adapted a theme cadier put
forth by Mahan and declared: “In war
the commou scnse of some, and the
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genius ol others, sces and properly
applics means Lo cnds; and naval slrale-
gy, like naval Llactics. .. is simply the
proper use of means Lo allain ends,”

lu his [inal ctforts at communicating
his vicws, Little wrned to the subject of
military genius. In a lecture entitled
“The Genesis of the Masterpicee of a
Genius,” he relerred to Napoleon’s first
campaign in 1790, deseribing the princi-
pal clements of the French general’s
genius and quoting: “l am always think-
ing. ... Tt is not genius which reveals Lo
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me suddenly, in secret, what [ shall say
or do in emergeney unforescen by
others, il is my rellection. ... 1 am
always at work.” William McCarty Litde
too was always thinking and always al
work, [le was constantly alert Lo new
idess and how they might best be
applied. A truly scllless person, he
dedicated himself to making the naval
war gaine the important tool that it has
become und to keeping the philosophy
and docleines of Luce and Mahan alive
and healthy at the Naval War College.

GIFTS AND ACQUISITIONS

A recent addition to the library’s oral
history collection s a copy ol “The
Reminiscences of Vice Admiral Bernard
L. Austin, USN (Ret)” completed by
the U.S. Naval Inslitute just this year.
The teanseript, numbering 543 pages
with index, is the result ol a serics of
taped  recorded intlerviews conducted
between  August 1969 and  January
L9701 Lt s restricted, and qualificd
rescarchers are obliged Lo obtain permis-
sion lo cile or quote from Admiral
Austin, The volume is especially signili-
cant o the Naval War College sinee
Admiral Austin was president here from
1960 to 1964,

Two fine naval museum ilems were

presented to Lhe eollege through the
Naval War College Foundation by Capt.
Francis L. Robbins, USN (Rev), ol
Middlctown, R.I. One of these ia a
model (57 inches x 70 inches) of the
Freach 74-gun ship-ol-the-line Vengeur
du Peuple, in scrvice during the last
decade of the 18th century. The Ven-
geur was sunk in the fleet engagement
with the British on I June 1794, but its
heroic  strugple  against  overwhelming
odds carned it a lasting place in French
naval history. The model is believed o
be 150 years old., Also from Caplain
Robbins has come a naval-style Japanese
samurai sword reputed to be ncarly 400
years old,

My library

¢

Was dukedom large enough.

William Shakespeare, the Tempest
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Brown, [.C. and Stuchner, R.L., Jr.

American National Security Policies:

a Selective, Working Bibliography.

Universily Park: Peansylvania State

Universily Press, 1971, 111p.

The bibliography, the fifth and last
of a serics published by the Pennsyl
vania State Universily Librarics, is de-
signed to serye as a uselul rescarch tool
for the sludent of national sccurity
allaies. Despile the limitalions mherent
in this type of projecl and the small
stall with which they had to work, Lhe
authors have admirably (illed what here-
toforc had been a void in relerence
malerials available in the licld,

No bibliography can be morc com-
prehensive than the body of scholarship
it is designed lo survey, Thus, while
Brown and Stucbner’s work generally
emphasizes books and periodical litera-
tnre as source malerial, certain scelions
such as Arms Control and Disarmament
include many government documents
and hearings where private research is
not available, In ¢ similar fashion the
number of entries included under topies
like Ideologics, Nationalism, Forcign
Aid, and lusurgency and Counterinsur-
geney rellect the boom in literature
relating to U.S. policy problems in the
Third World in recent years, This quan-
Lity of material, however, bas only been
developed at the sacrifiee of conlinucd
research in the ficlds of U.S, delense
policy in FKorope, the Americas, and
Japan, a silwation whieh Brown and
Swebner’s  compilation  amply  docu-
menls,

In conclusion, this bilbiography is a

usclul and construclive lirst step toward
cataloging the best literature of the pasl
decade in the various fields of national
securily, and as such both highlights
worthy seholarship und draws altenlion
to areas requiring [urther stody.

JOIIN D, CASWLILI.
Ensign, U.S. Naval Reserve

IFair, Charles, From the Jaws of Victory.
Simon and Schuster, New York:
1971, 416p.

Suecesslul military commanders have
always heen held in [asciuation by
students ol warlare, if only because
they succeceded. At Limes commanders
who may have lost battles or wars arc
studied and admired beeause ol the
competence they displayed. Charles Fair
has produced a study of the real losers:
the stnpid and the incompetent military
commanders.

The first loser is Crassus, who ap-
parcnily cquated skill at making and
keeping moncy with military compe-
tence, His ultimate defcat was richly
deserved in lerms of the extraordinary
blunders he committed. Other ecom-
manders singled oul are Phillip V1 of
France, “an ill-educaled idiot with some
skill at intriguc and none at all in
battle,” and Phillip II of Spuin, of the
Armada lame, “a well eduecaled idiol
who somehow beeame convineed he had
a gift for great slralegic combinalions
and . . . remained so in the Lace of most
alarming cvidence Lo the contrary.™

Following in chronological order, the
reader is Lrealed Lo [ascinating descrip-
tions of, among others, the campaigns
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ol Charles X1l of Sweden against Peter
the Greal of Russin. Despite Peter’s
unstable personality and the medieval
condition ol BRussia and her armies,
Charles was unable to succeed in the
end, even though he frequently beat the
Russians. The author describes him with
a greal deal of sympathy as the “latal
flaw™ type. Charles was competent
cnough 10 have known he could not
ultimately win in Russia, bul he fol-
lowed his own will 0° the wisp instead.

Napoleon is deseribed as a man who
simply had to succeed or at least find
some oullel for his tremendous psychic
cnergy, olherwise he might have gone
mad. Despile his boundless cnergy and
bravade, Napoleon is depicted as a man
who depended on the inspiration ol the
moment L extricate bim from military
difficulties,

These losers and Ltheir campaigns are
treated with wit in a lively style and
with appropriate erudition. The result is
a charming book, which makes good
reading. However, it is a greal deal
more. The mordant style masks a more
serious purposc: a hislory ol warfare
from the days when the elash ol armics
may or may nol have had a great ellcel
on the populace to the ghastly all-
inclusiveness of modern war. The con-
clusion is that bad generals are the
penance socicly must pay for its ills,

This explains why the most scathing
comments and grealesl scorn are re-
served for the Civil War generals. Mc-
Clcllan is depicted as the lirst of the
“image” gencrals, He was far more
coucerncd  with  public relations and
with what pcople thought of bim than
he was with pursuing Lee. Hence his
procrastination, his failures, and his
ultimate removal by Lincoln from com-
mand of the Army of the Polomac,

The acme of the incompelent general
is none other than Ambrose K. Burn-
gide. Few historians would  disagree,
Burnside’s blunders at Antictam and
later at Fredericksburg are blamed for
prolonging the Civil War at least another
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2 years, The source of Burnside’s dilfi-
cullics is seen as his inability Lo compre-
hend a developing tactical situation and
to alter his previously coneeived plans in
the face of the impossibility of their
exceution. The book is appropriately
dedicated Lo him,

World War I produced several notable
failures as gencrals. The author singles
out the literary Sir Ian Hamilon, who
dithered while the ill-fated Gallipoli
expedition proceeded from dilficolty to
calamity. Sit Douglas Haig, commander
ol the British forees in Flanders, is listed
as a loser for his dogged iusistence on
irontal assaults on the German lines,
with little suecess and no reason to
expeel it, Naturally, the casnalties were
exceptionally high.

The shorteomings and the blunders
committed by the rcasonably compe-
tent commanders, as well as the stupidi-
tics and disasters perpetrated by utlerly
incompelenl generals are explained in
terms ol the personal charaeters of the
men themselves, These are interesting
insights, but they are somewhat limited.
The book is good because of its charm
and crudition, But it is also a had book,
becanse it raises issucs whieh the anthor
lails to develop. The student ol military
history can learn from the mistakes of
other gencrals when the mistakes are
nol scen solely in terms ol limited
personalities or even inlelligenee.

A real chance has been missed by the
failure to analyzc what preciscly the
mistakes were. Burnside lacked tactical
flexibility. Phillip I lacked strategic
rcalism. Crassus got himscll into an
untenable position, McClellan misplaced
his emphasis by an over concern with
his image rather than deleating Lee, The
reason these men commitled these mis-
Lakes certainly can be attribuled o their
own individual personalitics, The mis-
takes and blunders of these Yosers can he
and should be generalized.

Finally, Charles I"air adds President
Johnson and General Westmoreland 1o
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his pantheon of military losers. Unfortu-
nately, this particular chapter is marred
by an excess of emotion and bias. It
ineludes all sorts of cxtraneous matter
which has nothing to do with the
criticism of the eonduct of the war in
Vietnam, Certainly the strategy, and
indeed the taetics, President Johnson
approved and the way General West-
morcland cxceuted them are not above
criticism. However, this point is not
made as wecll as it could be. Historians
are usually not at their best when

writing about contemporary events,

The publisher’s intent is obviously to
take advantage of current antimilitary
sentiment, Nevertheless, the value of
studying other people™s mistakes—
particularly in a book as lively and as
intercsting as this one—ean be enjoyable
and even useful, providing the veader
remains conseious ol the author’s
abiding prejudices.

B.M. SIMPSON, II1
Licutenant Commander, U.S, Navy

Reading is to the mind what exercise is to the body.

Sir Richard Steele, The Tatler
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