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McDevitt: Current International Law Problems of the Navy

Man’s increasing ability to utilize the seas for military and commercial purposes
has created many new problems in international law which directly affect the Navy.
In this article the Judge Advocate General of the Navy delineates some of these
prablems and discusses their implications for militury operations and econonic

enterprises.

CURRENT INTERNATIONAL LAW PROBLEMS
OF THE NAVY

A lecture delivered at the Naval War College

hy

Rear Admiral Joseph I3. McDevitt, JAGC, U.S, Navy

Judge Advocate General of the Navy

[t is always a pleasure Tor me to be
here at the War College to discuss with
you some of the current prohlem areas
that we face in inlernational law,

When we speak of the Navy's area of
operations al sea, we are speaking ol air,
surface, and subsurface operations in an
area which is almost entirely heyond the
sovereign Lerritory of the United States
and any other nation. Our right 1o use
this arca is determined largely by a
variety of rules of international law.

There are many kinds of thread
woven inte the fabric known as interna-
uonal law, Whether written or un-
wrilten, international law represents the
consensus of the community of nations,

[t is evideneed in part by interna-
tional conventions whieh are hinding on
stales l»y agreement and, in many cases,
are binding bevause they codify cus
tomary international law.

[t is in part represented by state
practices of long standing which, though
never formalized, have been aceepled,

shared, or acquiesced in by the other
members of the communily of nations.
It is reflected by the deeisions of the
International Court of Justice and the
decisions of the highest courts of the
various countries.

It includes the teachings and writings
of eminent publicists who have studied
the relationship belween states in the
light of the tmes in which they lived. Tt
is this package that comprises the bulk
of international law,

Though the coneept of international
law may lack a preciseness 1o he found
in municipal law, nevertheless it pro-
vides accepled standards for the mea-
suremenis of Lhe eonduct of nations.

Our national poliey is formulated
and execuled within the framework of
the law of nations. We are a party to
many  allianees of collective security
such as NATO, SEATO, the Organiza-
ton of American States, among others.
We are bound by the accepted customs
and practices hetween nations and by
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internalional  eonventions that  hoth
preseribe and proseribe conduct bolh in
peace and in war,

International law is, of course, nol a
completely effective instrument lor in-
Lernational peace. But it has progressed
toward minimizing resorl lo war or
armed confliel as a method of setlling
international dispules. When it fails (o
prevent armed conflict, it still operales
Lo impose rights and dulics on parlies
and nonpartics lo the conflict. More
importantly, it provides peaectul al-
ternalives Lo armed conflicl.

International law does nol have a
syslemt of sanelions as we define and
understand the term in mnnicipal law,
hut this does not indicate that interna-
Lional law is a myth, merely that il has
limitalions. The same could be said of
any specialized legal system. There are
many sanclions under inlernational taw
which do work effeclively. Among the
mosl obvious and elfective of these is
the promise of reeiprocation- -either
favorable or adverse. This provides a
slrong reason for slales Lo observe Lhe
rules.

Reconeiling legal equality with politi-
cal incquality remains a serious impedi-
ment Lo the developmenl of interna-
tional law, Bul effeclive scapower exer-
cised in supporl of the rule of law can
he a positive foree in providing a stable
background for the continued growth
and aceeplance of inlernational law.,

One area of internalional law of
primary inlerest Lo the Navy is the law
ol the sca, We are in a lime when the
oceans are heing taken into a sphere of
polities; a plethora of newspaper and
periodical artieles on the law of the sea
comes (rom all nalions and conse-
quently ereales a growing pressure on all
governmenls Lo publiely justify their
legal posilions in this avea.

There has developed an alarming
lendeney  for complex  inlemational
legal issues Lo beeome political fool-
haills, The dispute over Lhe slatus of Lhe
walers off porlions of Lthe coast of

South America has been straining rela-
lions between the Uniled Stales and a
number of South Ameriean nations for
almost Lwo decades. However, afler a
serics of preliminary  meelings, the
United Stales enlered into disenssions
with Chile, Eeuador, and Pern in Augusl
of lasl year aimed al arriving al a
solution Lo this problem. T was in
attendance for a porlion of these dis-
cussions. They are stll in their prelim-
inary slages and therefore | eannol
¢laborate on them exceptl 1o note that
sitling down at a conferenee table is a
first positive slep Llaken toward the
resolution of this persistent dispule over
the right Lo use exlensive areas of Lhe
high scas. The heated conlroversy and
diplomatic crisis oceasioned by the tuna
boal seizures poinl up the danger in-
volved in unilateral coaslal stale elaims
to sovercignty over arcas of the high
seas.

Even more dramalie and Lragic events
have underlined the ahsolute necessity
for arriving at uniform inlernational
legal regimes for the world’s oceans.
These were Lhe scivure of the U.S,
intelligence ship Pueblo and the subsc-
quenl destruction of an unarmed recon-
naissanec aireraft by North Korea.
These incidenls ocearred on or over
high seas areas, In the United States, in
the wake of the North Korcan incidents,
the Congresa has considered a legislative
proposal which would have undereut
our presenl position on the 3-mile limit
for the breadth of the territorial sea and
would have greatly hindered any ehange
for the formulation of any uniform
internationat himit in the luture, This
proposal (8.]. Res 84) would have estah-
lished a territorial sea which could vary
from 3 Lo 12 miles, depending on the
exlenl of the territorial sca claimed hy
the other counlry involved; in other
words, a lerritorial sca based on mutu-
ality. Administrative problems aside, the
problem with this is that it would have
been lantamount to reeognition of the
legality of excreising any measure of
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territorial sea jurisdiction out to 12
miles, A Senale vote on this proposal
was adverted only afler extensive brief-
ings by DD, This ineident demon-
strated the danger to operalional mo-
hility of recognizing the unilateral
extension of a nalion’s lerritorial sea
without providing for adequate safe-
guards [or navigation rights.

Frequently, however, the easiesl way
to lose a right is to press it to the
extreme. [For example, until the be-
ginning of this cenlury, it was generally
agreed that 3 miles was the maximum
breadth of the territorial sea and that all
areas beyond were high seas in which all
nations, among other things, had an
equal right Lo fish. Since World War 11
several nations—notably Japan and the
Soviet Union- -have developed huge fish-
ing (leets which can operate off the
coasts of foreign countries thousands of
miles away. The firsl sign of reaction
came in Latin Ameriea, where, as | ave
mentioned, several  states  proclaimed
either  200-mile  territorial  seas  or
200-mile  execlusive  fishing zones, in
order to conlrol distant water fleets.
Then in 1904 zome of the most con-
servative  J-mile  states  in Western
Europe signed the Yuropean Fisheries
Convention whieh, in effecl, reserved all
tisheries oul 1o 12 miles Lo these states.
Subsequently, in 1906, the United
States- the country which has the most
to gain from free use of the seas and the
airspace above them: itsell declared a
9-mile exclusive lisheries zone extending
seaward fromr Lhe outer limils of our
J-mile territorial sea.

The cstablishment of this zone is an
example of how DOD, and the Navy in
particular, must recognize and evaluate
significant  nonmilitary national pres-
sures if Lhe present dimensions of the
high seas are to be maintained.

'ublie Law 89-058 of 14 October
1966 established the 9-mile conliguous
firhing zone. The Senate report on this
legislation makes it prefectly clear that
this was a reaction Lo inlensive foreign
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fishing operations off our coast. In
earlier years the Navy had opposedl such
legislation. 1t feared that the establish-
ment of the fishing zone would be the
first step loward the undesirable forma-
tion of a 12-mile territorial sea.

In 1966 the Navy merely entered no
objection lo the zone -it did nol sup-
port the establishment of the zone. In
retrospeet, that may have been a mis-
take since the UL.S. 12 mile fisheries
zone lends eredenee to an approaching
12-mile Aterritorial sea. The argument
that such a zone was needed because of
Soviet intelligenee  aetivities  was ad-
vaneed hy the interests that wanted the
zone established. 1t was never stated
that the AGDEs - though they might have
trawler lulls -were warships and not
fishing vessels,

Sinee the enactment of Publie Law
84-058, there have been constant efforts
on the part of various interested lobhies
to widen the scope of the law 1o
prohibit all manner of activities 1o
lorcign lishing vessels within the zone,
not just the extraction of fish from the
Zone,

The most recent effort aceomplished
the enactment of Senate hill 1752 (5.
(752) over opposilion by the Depart-
ment of Defense. The wording of this
amendment, which makes it unlawful
for any non-11.5. vessel 1o engage in
aclivites in support of a [oreign fishery
fleet”™  within the eontiguous fishing
zone or lerritorial sea, could be mis-
interpreled as authorizing interferenee
willi activities which do not have any
relalion 1o the protection of living
resources of the territorial sea or fish-
eries zone,

This is but a single illustration of
how specialized legislation ean have
highly undesirable side effects. The
1XO1) continues 1o maintain that the
fisheries zone is high seas for the pur-
puse of navigation and that to qualify
the right Lo navigale or operate in the
arca could be seen by others as a claim
of a | 2-mile lerritorial sea rather than a
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conlignous fisheries zone. A series of
similar special-purpose hills could be
extremely detrimental to our presently
avowed position supporling the mainte-
nance of the 3-mile terrilorial sea rule,

The United States initially supporled
the 3-mile limil in 1793 when Scerelary
ol State Jefferson informed Lhe British
and French Ministers that the United
States had adopted a 3-mile vone; it has
never claimed o greater dislance as Lhe
hreadth of the territorial sea. 1L has heen
the traditional position ol the United
Stutes, morcover, that the 3-mile limit is
nol only domestic law but thal 1 miles
has been Lhe maximum breadth of the
territarial sea il need recognize ofl the
coasts of other states. The United Stales
has continued Lo support Lhe doclrine
ol the freedom ol the seas by vigorously
opposing Lhe claims ol other govern-
meuts Lo extend unilaterally their Lerri-
torinl seas beyond 3 miles,

This problem of the gradual uni-
lateral extension of the terrilorial sea of
coastal slales exisls  where mililary
operations are concerned. All of us
know Lhat if the United States lorced
Soviel warships Lo stay, lel us say, al
least 200 miles from our eoasl, then not
just the Sovict Union, hut every counlry
in Llhe world, would have a basis to
demand that American warships stay
200 miles fromn their coasts,

But when yon have La explain this to
a newspaper editor who is involved in a
crusade against Lhe presence of Soviel
intelligence ships off our coast, you are
put in the difficull position of saying
that, on halance, the defense of the
Uniled States is helter served if we lel
those Russian ships stay there. But, [
ask yon, would Lhis he Lrue it il were
not for the worldwide deployment of
our air and naval forees? [L is therefore
nol gurprising thal many developing
countries which pereeive no direct inter-
est in using Lhe seas al greal dislances
from their shore (ecl that there is
somelhing Lo gain- and very little Lo
lose—in extending their territorial seas.

The Navy is one of the slrongest
supporlers of freedom of Lhe seas. While
new and varied uses are emerging, navi-
galion and eommerce remain Lhe most
valuable uses of Lhe occan. Vifforls by
coastal stales Lo impose unjustifiable
resfriclions and lo  improperly en-
compass world sealanes within claimed
territorial walers must be resisted, Such
unilateral allempls Lo extend sovercign
control will ¢reale confrontlation silua-
lions with greal potential for conftliet,
Very important problems of mobility
are involved. 1"or example, while the
right of innocenl passage of vessels
through international slraits may not be
suspended, there are dispules vegarding
the applicalion of this right Lo warships
and regarding the application of the
criterin: for identifying inlernalional
strails. Should the right Lo eslablish a
broader Lerritorial sea be coneeded with-
oul concomilanl guaranlees ol passage
through walers of slrails, inlerpretalion
of the right of innocenl passage would
hecome extremely eritical. For exumple,
some stales have claimed a unilateral
right Lo determine whal kinds of passage
are innocent even when, by objective
slandards, passage is elearly nol pre-
judicial to peace, good order, or seeurily
wilthin the coastal state. Well over 100
straits which wonld be within the sover-
eign lerritory of coastal states if, for
example, a 12-mile territorial sea were
conceded, wmight then he closed Lo
Lransil by possibly capricious inlerpreta-
tions of the right of innocenl passage.
The Straits of Gibraltar, Dover, Bab el
Mandeb, and Malacea would be among
them. The disraplive cffeet that such
aclions might have on our naval opera-
lions is obwvious, Unless navigational
guaranlees  ave  inlernationally  recog-
nized by international agreement, the
U.S, Navy cannol alford 1o lend ils
supporl or recognilion Lo unilateral Ler-
ritorial sea elaims in excess of 3 miles,
Neither could the Air Vocee, T might
add, sinee no right of innocent passage
for state aircraft exists on the airspace
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abave Lerritorial walers, O course, one
factor which could significantly aflecl
our continned adherence to the S-mile
policy would be Lo negotiale, preferably
on a multilateral basis, for the mainle-
nance of high seas passageways through
international straits regardless ol the
hreadth of the territorial sea. Such a
developmenl  would  miligate  possible
exlensions of territorial seas without
unduly jeopardizing  the  worldwide
mobility of our naval forees.

In addition Lo the mternationat prob-
lems raised Dy the dispute over Lhe
proper breadth of territorial seas, there
are additional prohl('m areas involving
the oceanie regimes which are of inter-
est to the Navy. The continued dis-
covery of new sources of both minerals
and foods in the seas and on the ocean
floor has oecasioned a lantastie increase
in the emphasis on the development of
our lechnological ability 1o extract
these resources on a praetical and com-
petitive hasis. ln any area in which rapid
utilization oceurs, the development of a
set of valid rules or guidelines 1o safe-
guard against conflict among Lhe various
users will be necessary. The develop-
menl ol such a set of rules is ol prime
interest  to  Lthe Navy, We will un-
doubtedly he ealled upon to proteet our
nalionals and their economie activities
on the ocean ftloor beyond whal are
now recognized as arcas of coastal sover-
eignty. Fqually important will be our
task of ensuring the proper utilization
of these seabed arcas in Lhe preservation
of our nalional sceurity,

The seabed arcas lo which | have
been referring are generally divided into
two principal regimes: the Conlinental
Shell and the deep ocean floor.

The Continental Shelf is defined hy
the 1958 Geneva Convenlion on the
Conlinental Shell as the seabed and
snbsoil of the “the submarine areas
adjacent to the coast bnl outside the
area of Lhe territorial sea, to a depth of
200 meters, or beyond that limil, lo
where the depth ol the superjacent
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walers admits of the exploitalion ol the
nalural resources ol said areas.” This
eonvention embodies what we may call
the internalionul law ol the Conlinental
Shell. The rules laid down by this
convention further provide that the
coaslal state shall exercise “sovereign
rights’ in these arcas for the purpose of
exploration and exploilation of the
natural resources of the seabed and
subsoil thereol. Tt murt be noted that
this important convention aflects only
exploration and exploitation of the
palural resourees on  the shelf. The
consenl ol the coastul stale must he
oblained “in respeet of any rescarch
concerning 1he Continental Shelt and
undertaken there.” The convention, by
ils own lerms, in no way alleets the
character of Lhe superjacent waters as
high seas which remain open to all and
sulject Lo the sovercignty of no nation.

The Continental Shell is becoming
inereasingly important g5 the teehno-
logical ahililty to exploil its resrources
advances al an ever-aceelerating rate. An
imcreasing  number  of  corporations
throughout the world are taking an
aclive inlerest in undersea operalions.
They are developing tools and tech-
nology for extended operalions on Lhe
Continental Shell. The scientifie and
academic communities are also con-
ducting many researeh and development
projeets aimed at increasing man’s el lec-
tiveness beneath the ocean’s surface.

At present the extent of a nation’s
jurisdiction over the resources of the
Continental Shell is governed by the
“200 meter or exploitability depth™ test
ol the 1958 Continental Shell Conven-
tion. This convention, however, con-
tains no precise definition of the outer
houndary of the shelf. As a result,
domestic and inlernational controversy
has arisen as to the ultimate bhoundary
of a nation’s Continental Shell. The
waters have hecome more and more
muddy as the arguments coneerning
various houndary theories proliferate.

The United States las been a leader
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in discussions of this complex issue in
many international forums. Itis parlieu-
larly likely that thig matter will receive
considerable allention in Lhe United
Nalions Seaheds Commiltee. The
United States has clearly indicated the
importance ol eslablishing a  preeise
Continental  Shelf honndary and  has
supported the principle thal as soon as
practicable an inlernationally agreed
houndary shonld be determined.

The complex problems involved in
arviving al o preeise onler houndary for
the Continental Shell have not damp-
ened world interest in discnssing regimes
for the deep ocean floor heyond Lhe
Conlinental Shelf. This broad expanse -
almost 7 miles deep al poinls- is largely
unknown and unexplored. Yel the very
myslery of the deep ocean floor stimu-
lales some lo assnme Lhal il is a vasl
slorchouse of ecasily availahle riches,
This, in turn, has prompted lively inler-
est in the legal problems involved in the
ulilization of Lhis arca, The Navy is, of
course, also interested in these problems
from the standpoint of Lhe mililary
ulilization ol these scabede,

Some have snggested that we divide
the ocean floor between eoaslal stutes
wilh median lines, much the same way
as the scabed in the North Sea has been
divided. We must consider the fact that,
under a median line formnla, the United
States would reccive only a very narrow
steip in the Atlantic and that small
islands in the Pacifie, some under Luro-
pean conlrol, would beeome the center
of enormous scahed domains.

Others have urged lurning the decp
ocean &eabed over to the Uniled Na-
lions. Ambassador Pardo of Malla has
proposed ereating a new internalional
authority with broad powers Lo adminis-
ter and police the deep ocean floor,
Senator Pell of Rhode lsland has
stopped short of this, proposing thal the
United Nations be given leasing an-
thovity over the deep ocean floor in
mueh the same way as lhe Interior
Department hag leasing authorily over

our Continenlal Shelf.

There are, however, respected voices
in hoth national and international
forums which urge that we have too
soon become intoxicaled with the
promise of riches in the deep oceans;
that we have little idea of what is to be
found there and will not be able lo
conducl economical operations in this
area for many years lo come. These
people urge Lthat mankind has a far
grealer inlerest al Lhis time in a nnified
efforl Lo explore Lhe ocean floor than in
becoming embroiled in premature legal
and political dispules.

The problems involved i regulation
of a largely unknown environment haye
heen involved in reecent seabed dis-
armament  disenssions.  The  United
States has conslantly advocated steps Lo
avoid the seabeds heconing an arena for
another ronnd of the arms race and has
now agreed with the Soviet Union on a
deafl trcaly which was presented to the
Conference ol the Committee on Dis-
armament (CCD) in Geneva recently.
The joint deaft treaty wonld peohibit
emplanting or cmplaeing any objects
with nuclear weapons or any olher
Lypes of weapons of mass destruction as
well as stenctures, launching installa-
liong, or other facilitics specifically de-
signed Lor storing, testing, or using such
weapons on Lhe scabed and oecan floor
or the subsoil thercof. The treaty pro-
hihitions would apply heyond the maxi-
mum conliguons zone provided for in
the 1958 Geneva Convenlion on the
Territorial Sea and Conliguous Zone.

Cerlainly agreeruenl on  this drafl
realy indieales that on important ilems
of significant inlerest cooperation he-
tween Lhe world’s Llwo superpowers is
feasible. However, it must also he noled
that whalever the oulcome of the sca-
beds disarmament Lalks or the ultimate
form of any treaty which may emerge,
the many and diverse views expressed in
these negoliations thus far cleary point
up the need for Turther hard knowledge
of the deep ocean floor.
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From the poinl of view ol the Navy,
it may be in our hesl interest with
respeet Lo the deep oecan floor lo
follow those who insisl that we apply
the doeteime of freedom of the seas. In
this case Lhere would be no distinetion
in intermational law hetween the legal
status of the high seas and that of the
subjucent seabed beyond the Continen-
tal Shelf. Where navigation of subma-
rines is involved, we cerlainly are in-
terested in free seas. With respect 1o
deep submersibles that will transit the
lottoms by partial physical contact
with the bollom, we are anxiouns to
preserve free navigation on the ocean
floor. Nevertheless, there will be those
who will advocale the adoption of a
doctrine recognizing the seabeds areas as
being eupable of being appropriated by
the first oceupier. With the advenl of
mining operations on the deep ocean
floor, il is inevitable that there will be
those who will, in the interest of devel-
oping the resources of the sea, seck state
protection of arcas eapable of exploita-
tion, This may lead Lo claims of outright
sovereignly of the deep occan floor. If,
ultimately, national control is estah-
lished to the full depth of the veean,
elfectively 20,000 feet, then there exists
the complex and politically hazardous
international task of dividing a territory
more than three times as large as that of
the world’s landmass.

A reasonable accommodatlion of
users 1n accordance wilth the doctrine of
freedom of the seas may he the most
promising approach at this stage. As-
suming the remate possibility that a
conflict hetween two exploilers of the
deep ocean floor were Lo arise in the
immediale fulure, it is clear that such a
conlroversy would be governed by inter-
national law. At the very least, the
principle of freedom of the seas would
apply. It has heen aceepted by scalaring
nations for eenturics that freedom of
the high seas shall he exercised with a
reasonable rcgard to the interests of
other stales in their exercise of the
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freedom of the seas,

Today we Face a plethora of fishing
interests and oil interests, as well
political interests which view the oceans
as an arca of experimentation in interna-
tional organizalion,

These interests have at their disposal
a large hattery of extremely compelent
and  aggressive legal  representalives,
Lach group appears to  be single-
mindedly pursuing its own ends. Cer-
tainly, these diverse interests can and
will be accommodated in a friendly
manner. But, the only way in which the
Navy can hope to advance ils mission to
safeguard the national security is to
meet these challenges with equal prepa-
ralion and experlise. Fyeryone can
come up with a mockup of defense
rcasons for supporting any proposal,
The challenge is for the Navy Lo take
the lead by making fine “on ballance™
military decisions and advancing them
persnagively and in unison,

The lawyer can do no more than help
his elient decide and then do everything
posgible Lo insure that his elient sue-
ceeds. For this we need penetraling
analysis and deep reflection, with the
sober realization thal seyere restrictions
on the Navy’s right Lo go where il needs
on and under the scas will hamper ity
vital misgion and inevitably affect its
cenlral role in [1.5. sirategie and tactical
planning.

Mun  has now stepped on the moon
-which dramatically reminds us that no
arca will remain forever inaccessihle to
mankind. However, the first footprints
on Lhe lunar surface do not constitule a
superhighway which requires immediate
lonnulation of an extensive traflfic regu-
lation code, Likewise, the first steps of
man into the depths of occan space do
not signal the need to immediately
abandon the international law of the sea
which has evolved over hundreds of
years, This body of law cannot and
should not he prmnaturcly replaced
with new legal regimes designed Lo meet
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new necds and uses which are at hest
only partially foresccable.

Even with regard to the classie use of
the surfaec of the high scas for naviga-
tion, we are faced with immediate and
perplexing inteenational legal problems,
An example of such a problem has
avisen as a resnll of the ropid Sovicl
buildnp ol naval forces in Lhe Mediter-
vanean Sed.

Since the Arab-sracli war in June
1967, we have heen faced with this
important naval confronlation in Lhe
Mediterranean. The stralegic and politi-
cal implieations of this confrontation
are weighly indecd. However, 1 wonld
like to describe briefly the legal context
in which the Soviet Ileet, and in par-
ticular its submarine (leel, meetls the
American I'leel.

There is nothing unique in having
large naval flects of Lwo polentially
hostile maritime powers deployed on
the high seas in peacetime. Tndeed, | can
think of no exlended period of Llime in
modern history when Lhis hos nol been
the case. 1L is only nalural for these
flects to seek maximnm informalion
regarding their respective operalions and
deployments. There is no legal prohibi-
Lion to observation of naval operatious
on the high scas. Such aclivities are
lawful so long as the observer does not
unreasonably inlerfere with Lhe aclivi-
lics ol the observed vesscls—and vice
versa. Specifically, when the vessels are
near cach other and there may be risk of
collision, they musl respect Lhe detailed
“rules of the road” established by the
inlernational regulations for prevenling
collisions al sca.

However, (rom a legal poinl of view,
vegsels  engaged in ASW  operations
presenl  somewhal uuique problems,
These problems arise from the fact that
although there are highly detailed navi-
galional rules regarding surface ships
which are necar cach other, this is nol
the case with submerged submarines.
The inlernalional rules of the road

generally apply only to vessels on the
surface.

This does nol mean there is no law
on the sahject, but rather that general
principles of law have notl been given
detailed application in an inlernational
trealy. Thus, the problem is that of
applying these gencral legal principles Lo
operational facts. lrom exisling prin-
ciples we ean generally conclude that
naval forces in lime of peace musl
exercise prudenl seamanship lo avoid
endangering  forcign submarines  and
musl not unrcasonably interfere wilh
their right Lo navigale or conduct other
lawful activitics on or nnder Lhe high
geas.

Tlowever, in the conlexl of main-
taining a submarine contact, additional
unique facls are introduced, A specific
example of this problem might be help-
ful. There is some judicial aulhority Lo
the effect that a submarine navigaling
submerged has a duly to remain elear of
all surface ships. However, the rationale
of the case was thal sinec Lthe localion
of Lthe submarine could nol be ascer-
tained by other vessels unless it was on
the surface, Lthe hurden of slaying clear
necessarily falls upon the sabmarine. It
is therefore donbllul whether this legal
precedent  has  auy  signilicaul value
where the surface ships involved have
substantial capabilily lo delecl the
presence of the submerged submarine,
and are, m lacl, deployed for Lhal
purposc.

The inlernational regulalions for pre-
venling collisions at sca were designed
to deal with silualions arising oul ol
normal maritime Lraffie. Although their
legal applicatiou is not go limited, there
are no specifie rules designed Lo handle
a situation where one vessel aclually
desires Lo remain in close proximity
wilh forcign vessels over a subslantial
period of time. Therefore, we aud other
large naval powers must, recognizing Lhe
neeessily of ohserving forcign  naval
operations on the high seas, rely on
general rules requiring prudent seaman-
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ship and prohibiting wunreasonable inter-

ference.

The right of the United States to
conduct naval exercises on the high seas
is protected under international law
from unreasonable interference. [t
would be difficult to attempt to lay
down hard and fast rules of reasonable-
ness in advance where ASW operations
are concerned. The reason for this is
relatively simple. Both the United States
and the Soviet Union have inlerests on
both sides of the issue. We are each
concerned with the rights of our sub-
marines as well as our ASW forces. It
would be impractical to lay this ques-
tion before a large international con-
ference in order to develop a lawmaking
treaty on the subject.

This is not an ideal situation, but it
illustrates that in practice a situation
not subject to existing detailed legal
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rules can prove generally workable.
Soviet reaction to quite a few contacls
indicates they consider them significant
naval incidents.
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Merely to face upon the oceans is not, ipso facto, to have
maritime power, but only presents an opportunity. The test
is what is done with the opportunity.
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