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Introduction

Peter Dutton

n the wall in the entranceway to the personal offices of the Commander, Pacific
O Fleet, there hangs prominently displayed a life-size portrait of Adm. Chester
William Nimitz, the legendary architect of the American naval victory in the Pacific
sixty-five years ago. The painting is specially lit, giving the admiral’s thoughtful gaze a
lifelike glow as if he were present, judging the decisions and actions of his successors in
command as these officers find means to preserve regional peace and guard American
interests. In the painting’s background are the objects of naval war, standing as striking
reminders of the heavy price in American blood and treasure paid for the nearly three
generations since then during which the Pacific Ocean has been an American lake. It has
been this freedom from serious threat that has provided room for American strategic
and operational maneuver during the Korean conflict, the Vietnam War, and the Cold
War, that has afforded an avenue for the movement of forces during conflicts in Iraq and
Afghanistan, the capacity to deter conflict in East Asia, the access needed to assure the
security of allies and partners, and the ability to provide support to populations devas-

tated by disaster.

The responsibility to keep peace and find means to secure American interests for future
generations must weigh heavily on each commander as he passes Nimitz’s gaze, and nev-
er more so than today. Change is afoot in the Pacific. The Chinese military is developing
the capacity to challenge American freedom of action in and around the Yellow Sea, the
East China Sea, and the South China Sea—China’s “near seas.” China’s naval modern-
ization is efficiently focused on controlling access to these near seas in military crisis.
For instance, China has long possessed one of the largest arsenals of naval mines in the
world. Over the last three decades its navy has also developed a capable submarine fleet,
to challenge the freedom of action of any naval force in the region. More recently, China
has announced programs to develop antiship ballistic missiles and aircraft carriers and
has demonstrated the capacity to employ antisatellite weapons and cyber-disruption. In
short, China is attempting to assemble the technology to challenge the U.S. Navy’s access
to the western reaches of “its” lake and thereby challenge the political access that Ameri-

can naval power now ensures.
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China has also mobilized its lawyers. Its international-law specialists have become
adjunct soldiers in China’s legal campaign to challenge the dominant, access-oriented
norms at sea, especially for military freedoms of navigation in the exclusive economic
zone. This expanse of waters, known as the EEZ, stretches two hundred nautical miles
from a coastal state’s shores and collectively constitutes more than a third of all ocean
space. Because the EEZ is a rich resource zone and a region through which all major
sea-lanes pass, its space is critical to regional political stability, national resource extrac-
tion, and global commerce. For the United States, the world’s EEZs are therefore critical
regions in which naval power must be brought to bear in support of two fundamental
sources of stability for the global system: deterrence of international armed conflict and
suppression of nontraditional threats to commerce and other activities. For China, how-
ever, its EEZ and other jurisdictional waters are zones in which outside interference is an
unwelcome intrusion into domestic security issues, a zone of competition for resources
with neighboring states that claim overlapping rights, and a region in which national,

not international, maritime power should dominate.

These dichotomous perspectives flow from fundamentally different views about regional
security, and they form the basis of a simmering tension between the Chinese and
American maritime power. That tension occasionally erupts, such as it did in April 2001
during the EP-3 incident and in March 2009 during the USNS Impeccable incident. The
Impeccable incident occurred when a collection of Chinese government and fishing ves-
sels maneuvered in dangerously close quarters around the American survey vessel and
interfered with the performance of its operations in the South China Sea more than sev-
enty miles off China’s nearest coastline.! The EP-3 incident occurred eight years earlier
in nearly the same location when a Chinese intercept aircraft collided with an American
patrol plane as it performed routine reconnaissance operations in the airspace over the
South China Sea.?

This volume is the product of a workshop held in Newport in July 2009 to discuss the
different perspectives held by the United States and China on the legitimacy of foreign
military activities in a coastal state’s EEZ. The conference, addressing “The Strategic Im-
plications of Military Activities in the EEZ,” was attended by fifty representatives of the
American and Chinese policy, military, legal, and academic communities. Its aims were
to increase mutual understanding of the bases for each state’s perspectives and to add a
dimension of richness to ongoing talks between the two countries under the framework
of the Defense Consultative Agreement and the Military Maritime Consultative Agree-
ment. Eight papers from workshop participants are reproduced here; during the two
days of substantive discussions each attendee also made other significant contributions

to the success of these objectives. We extend our thanks and gratitude to each of them.
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The workshop, falling as it did just four months after the confrontation between Chinese
civilian and government vessels and the USNS Impeccable, produced for American
participants an extraordinary level of discussion and insight into the Chinese view of its
security interests and China’s perspective on the protections those security interests are
guaranteed by international law. The Impeccable incident, like the 2001 EP-3 incident
before it, focused a spotlight on American survey and intelligence operations in the
South China Sea as a flash point in the larger dispute between the United States and
China over the balance of coastal-state and user-state rights in the EEZ. The statements
of the Chinese government in the aftermath of each of these events, claiming that such
U.S. naval operations were illegal and threatening to China, demonstrate the sharp dif-
ferences of perspective over what traditional military activities constitute legitimate uses

of those waters.

Although the conflict is generally expressed by both Americans and Chinese in terms of
international law, the friction is not fundamentally about correct legal interpretation of
international law or of the provisions of the United Nations Convention on the Law of
the Sea (UNCLOS). Rather, the legal conflict reflects a larger clash between China’s ob-
jective of increasing its control over its near seas and the American interest in maintain-
ing the freedoms of navigation on which the stability and security of the global maritime
commons rely. The language of international law is nonetheless important, because it is

the primary field of battle chosen by the parties to contest their claims.

For this perhaps we should all be grateful, since the ongoing friction and occasional
incidents, tense as they are, are managed and contained by this resort to law rather than
to force. It is important to observe that despite tension in military-to-military relations,
the overall bilateral relationship remains one of productive strategic engagement, even if
strategic cooperation is not entirely achieved. Thus, the dispute about U.S. military op-
erations in China’s near seas has not hampered overall bilateral economic, commercial,
diplomatic, or even military cooperation (antipiracy operations in the Gulf of Aden and
United Nations peacekeeping stand as ongoing examples). This should provide all par-
ties reason for optimism that the friction can continue to be managed without escalation
into larger conflict. That said, the friction remains tactically dangerous. One person—
Chinese pilot Wang Wei, in the EP-3 incident—has already died, and it behooves all
concerned to develop deeper understandings of the nature and sources of conflict so
that, where possible, incidents can be avoided until a new modus vivendi for regional

security can be achieved.

In that regard, the workshop highlighted three fundamental areas of contention between
the United States and China concerning foreign military activities in East Asian seas. The
first relates to China’s rather ambiguously based assertion of jurisdiction over almost all

the waters of the South China Sea, as expressed in the “U-shaped line,” sometimes also
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referred to as the “nine-dashed line” or “Cow’s Tongue” (see figure 1). The second area of
contention touches the American “third rail” of freedom of naval navigation for military
purposes. China’s claim that the balance of coastal-state jurisdiction and international
freedoms for military activities in the EEZ favors the coastal state’s right to limit foreign
military activities presents, as the American authors in this volume describe, an unac-
ceptable narrowing of traditional navigational freedoms. These divergent perspectives
formed the core of discussions at the workshop and are the basis for the majority of
chapters in this volume. The third area of serious debate was the sincerity of the United
States in its desire to develop a more cooperative maritime relationship with China.
While many American security experts accept cooperation almost as an article of faith,

the Chinese participants were agnostic on this point.

The U-Shaped Line

As Peng Guanggian’s chapter points out, the Chinese have long viewed the Bo Hai Gulf,
the Yellow Sea, the East China Sea, and the South China Sea—the so-called near seas—as
regions of geostrategic interest and parts of a great defensive perimeter established on
land and at sea to protect China’s major population and economic centers along the
coasts and major rivers. Indeed, in the 1930s China’s Nationalist government formed

the Land and Water Maps Inspection Committee to address concerns about foreign
encroachment on Chinese territories, including the foreign forces that occupied islands
in the South China Sea. The committee reported in 1935 that in the South China Sea
China’s southernmost territorial feature is the James Bank, which sits about fifty nautical
miles off the north coast of Borneo, and that China’s maritime boundary should there-
fore extend south to approximately four degrees north latitude. By 1947, the government
of the Republic of China had begun to publish maps with a U-shaped dashed line in

the South China Sea to delineate its maritime boundaries.> The Chinese government
repeated this cartographic feature after the Communist Party came to power in 1949,
and today it remains on maps published in China and Taiwan. However, no Chinese
government has ever specified the nature of the claim over the expanse of water and the
numerous islands, shoals, rocks, and islets contained within the nine dashes of the U-
shaped line. Chinese participants at the workshop explained that among Chinese schol-
ars and officials there are four dominant schools of thought as to the line’s meaning,
none of which is especially favored by the government. However, like layers of a cake,
each perspective appears intended to build upon and strengthen the others. These four
schools fall roughly into groups claiming, respectively, that the line denotes sovereignty

interests, historical rights, jurisdictional rights, or security interests.

A review of relevant Chinese literature reveals the broad outline of the argument made

by the sovereignty camp. One group of senior Chinese defense analysts, for instance,
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Figure 1. The U-shaped line formed by the nine dashes reflects China'’s claim over the waters and
islands of the South China Sea. Three types of legal disputes arise from the claim: sovereignty
disputes related to the island features, disputes over resource jurisdiction in the surrounding
waters, and disputes over the extent of coastal-state authority to prohibit foreign military
activities. The latter dispute led to the 2001 EP-3 incident and the 2009 Impeccable incident, each
of which occurred in China's EEZ, seventy-five to eighty miles southeast of Hainan Island. (United
Nations, www.un.org)
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describes Chinese offshore interests as “the area extending out from the Chinese main-
land coastline between 200 nautical miles (to the east) and 1600 nautical miles (to the
south),” or roughly to the latitude claimed in the 1935 report. They consider these “sea
domains under Chinese jurisdiction . . . [as] the overlaying area of China’s national
sovereignty.”* Additionally, the 1992 Law of the People’s Republic of China on the Ter-
ritorial Sea and Contiguous Zone specifically claims sovereignty over each of the island
groups in the South China Sea—the Pratas Islands (Dongsha), Paracel Islands (Xisha),
Macclesfield Bank (Zhongsha), and the Spratly Islands (Nansha). Those who assert that
the line denotes a claim of sovereignty seem to suggest that since these islands groups are
claimed as sovereign, the U-shaped line that surrounds them also defines some form of

sovereignty, perhaps similar to a territorial or archipelagic sea.

The second group views the line as a claim of “historical waters” over which the govern-
ment has a jurisdictional mandate based on China’s long-standing historical presence in
and power over the sea.” Reference to China’s historical rights can be found in Chinese
domestic law. The 1998 Law of the People’s Republic of China on the Exclusive Eco-
nomic Zone and Continental Shelf, for instance, states that legal developments “shall
not affect the historical rights that the People’s Republic of China enjoys.” More recently,
Chinese officials have asserted “administrative rights” that stem from these claimed
historical rights over the South China Sea. In furtherance of the right to administer
these waters, for instance, on 26 December 2009 the Standing Committee of China’s
National People’s Congress approved the Law on Island Protection. The legislation as-
signs to various agencies of the Chinese government broad jurisdictional authority over
all Chinese-claimed offshore islands, including enhanced administrative oversight for
uninhabited islands, for the purpose of strengthening ecosystem protection, controlling
use of natural resources, and promoting sustainable development. This law could be the
basis for increased activity noted since 1 April 2010 in the South China Sea by the vessels

of China’s Maritime Surveillance Service, Fisheries Service, Coast Guard, and others.

The third Chinese view is that the U-shaped line reflects an assertion of sovereignty over
all the islands, rocks, sandbars, coral heads, and other land features the line encompasses
and accordingly claims whatever associated jurisdiction that international law of the sea
allows to a coastal state based on its sovereignty over these small bits of land. Indeed,
China’s 1992 and 1998 laws claim sovereignty over the South China Sea’s island groups
and then claim a territorial sea, exclusive economic zone, and continental shelf emanat-
ing from all of its coastlines. Thus, in combination, these two Chinese laws assert juris-

dictional control over nearly the entire South China Sea area within the U-shaped line.

The fourth perspective is that the U-shaped line reflects China’s long-standing maritime
security interests in the South China Sea and that these security interests should have

protection under international law. This perspective is reflected in Xue Guifang’s chapter
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in her discussion of the differences of perspective on maritime issues between develop-
ing and developed states. Developing states, she suggests, “appreciate the importance

of the ocean to their national security” and therefore seek stricter control over foreign
military activities off their shores. Yu Zhirong’s chapter also reflects a security-based
legal perspective when it raises the issue of the proper interpretation of the “peaceful
purposes” clauses in UNCLOS. Yu asserts that these clauses were meant to do more than
simply reflect the requirements of the Charter of the United Nations and implies that
intelligence gathering in the EEZ is a nonpeaceful activity. He states that “if a military
survey activity is not undertaken for a peaceful purpose it. .. can be completely prohib-
ited.” An example of this perspective can also be found in Chinese literature that asserts,
“The Navy is just one of the means of protecting our maritime rights and interests . . .
the primary means should be to rely on the law, on international law, and internal leg-
islation.” To enforce these laws and China’s sovereign interests at sea, “in recent years we
have started to carry out periodic patrols to safeguard our rights in the East and South
China Seas.” In this sense, the Chinese appear to see international and domestic law

as means of establishing Chinese sovereign control over the near seas in support of the

maritime security buffer discussed in Peng’s chapter.

Exclusive Economic Zone

The second major aspect of the maritime friction between the United States and China
in East Asia stems from the divergent perspectives on the proper balance of rights and
interests in the EEZ between coastal states and user states. This divergence lies at the
heart of the Impeccable incident and the many similar, less publicized incidents that have

threatened East Asian maritime stability.

The EEZ was negotiated as a carefully balanced compromise between the interests of
coastal states in managing and protecting ocean resources and in ensuring high-seas
freedoms of navigation and overflight, including for military purposes. In the exclusive
economic zone the coastal state was granted sovereign rights to resources and given
jurisdiction over several activities, including “marine scientific research.” Perhaps to
bring together a wide variety of negotiating positions, which are well described by Wu
Jilu in his chapter, the definition of just what constitutes marine scientific research was
left unspecified, leaving plenty of room for future legal maneuvering. Not surprisingly,
therefore, the extent of this particular jurisdictional grant to coastal states has formed
the narrative of the legal and operational contest between the United States and China
concerning American naval activities in China’s EEZ. It is also on this specific point that

Chinese participants at the workshop chose to focus their papers.

In his chapter, Wu Jilu traces the history of oceanographic research as a scientific disci-

pline, reviews the negotiation positions of various states in the lead-up to the final draft
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of UNCLOS, and analyzes the text of the convention itself in order to support his argu-
ment that the proper understanding of the jurisdictional grant of authority to coastal
states to regulate “marine scientific research” is much broader than mere regulatory
power over resource-related research. Wu concludes that coastal states have regulatory
power over all research in the EEZ, including hydrographic and military surveys. Xue’s
chapter picks up this point where Wu leaves it off, describing in detail the Chinese laws
and regulations that require all “foreign organizations or individuals [to] obtain ap-
proval from the competent authorities of the People’s Republic of China for carrying out
marine scientific research in its exclusive economic zone.” Yu’s chapter acknowledges that
such laws cannot be directly enforced against American naval vessels, including survey
vessels, because of their sovereign immune status. But he suggests that the introduction
of sound into the water by survey vessels can be considered a form of pollution and that
the burden of proof is on the United States to demonstrate that such activities are not
harmful. “Responsibility investigations,” as Yu calls them, could be conducted by coastal
states to show “responsibility” for damage, which he asserts is a different concept from

immunity “and cannot be conflated” with it.

Other Chinese sources take a similarly dim view of the legal authority for foreign naval
activities in the waters of their near seas. In a fashion similar to Yu’s argument in his
chapter that the UNCLOS grant of freedom of navigation through the EEZ does not
equate to the freedom to perform military operations, some leading Chinese scholars
assert that in the exclusive economic zone, freedoms of navigation and overflight “do
not include the freedom to conduct military and reconnaissance activities in the [waters
or their] superjacent airspace [since such activities] can be considered a use of force or
a threat to use force against the State.”” There have even been recent press reports that
China is considering domestic legislation that would purport to make illegal all foreign

surveillance and reconnaissance flights above its exclusive economic zone.*

American representatives to the workshop viewed the Chinese legal perspectives as “mis-
placed” and without foundation in international law, as Raul Pedrozo’s chapter states. As
a group, the Americans took a broader approach to military freedoms of navigation in
and above the EEZ and prepared chapters explaining the lawfulness of U.S. hydrographic
surveys, military surveys, and aerial reconnaissance and demonstrating the U.S. Navy’s

compliance with environmental standards.

Pedrozo’s chapter makes the case that the EEZ “was established for the sole purpose of
giving coastal states greater control over the resources adjacent to their coasts out to 200
nautical miles.” Accordingly, he concludes, legal protections for “coastal-state security
interests . . . simply do not exist in the EEZ.” Pedrozo analyzes the balance of rights and
interests expressed in the EEZ provisions of UNCLOS and concludes that any military

activity that is lawful on the high seas—including military surveys and surveillance
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activities—is lawful in the EEZ without the coastal state’s consent. Andrew Williams’s
chapter extends the discussion of the freedoms of navigation from the waters of the EEZ
to the airspace above it. Williams reviews the UNCLOS EEZ provisions in light of the
Chicago Convention on International Civil Aviation and other international law and
concludes that “the freedom of overflight is one of the important traditional uses of the
high seas . .. [that] UNCLOS preserves . .. in the EEZ for all aircraft, including military
aircraft.” James Kraska’s chapter makes the case that a coastal state’s enforcement author-
ity for environmental regulations is quite limited and in any case may not be applied
against warships, since such vessels enjoy “comprehensive immunity” under UNCLOS.
Additionally, Kraska points out that the issue raised by Yu of the potential for environ-
mental harm caused by sonar was thoroughly litigated in American courts, which found
that in forty years of use “there was no documented episode of harm to marine mam-

mals under American jurisdiction caused by the use of sonar.”

Pedrozo’s and Yu’s chapters do contain one important point of convergence: both dep-
recate the use of the term “international waters” to describe the EEZ. Pedrozo recom-
mends against its use because it is easily misunderstood by coastal states as a rejection of
their rights and interests in the zone. From Yu’s perspective the term does indeed imply a
rejection of the coastal state’s interests and jurisdiction in the EEZ, or at least an attempt
to “evade the concept of the EEZ ... and deny the coastal countries’ rights.” Yu criticizes

as “not persuasive” senior American officials who use it to justify U.S. naval activities.

U.S. Maritime Strategy

That the Chinese doubt American naval intentions, especially in East Asian waters,

was a third area of discussion at the workshop. It is a perception that presents a chal-
lenge for enhanced bilateral cooperation in the maritime domain as envisioned by the
“Cooperative Strategy for 21st Century Seapower.” The chairman of the Joint Chiefs of
Staff, Adm. Michael Mullen, then Chief of Naval Operations, addressed the Seventeenth
International Seapower Symposium in 2005 and outlined a new maritime strategy for a
new era. The previous naval strategy had been crafted during the Cold War with a par-
ticular adversary in mind. Admiral Mullen charged those who would go on to develop
the “Cooperative Strategy for 21st Century Seapower” to create for American maritime
power a long-term vision that had no adversary as its focus but instead would serve as an
organizing concept to provide maritime order through international partnerships and
cooperation, deter regional conflict, and secure the seas as a highway for the increasingly

globalized economy.’

Admiral Mullen saw that there would be a continuing need to support friends and allies
and reassure them that American military power would be there if they were threatened

or attacked by another member of the international community. However, he also saw
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that whereas the attack on Pearl Harbor on 7 December 1941 was for the United States
perhaps the defining moment of the twentieth century, the twenty-first may be defined
most distinctly by the terrorist attacks on New York and Washington on September

11, 2001. Accordingly, Admiral Mullen charged maritime strategists to consider how
best to bring stability and order to the maritime domain in a world perturbed by both
traditional and nontraditional threats. What followed was a strategy that rests upon five
propositions: that the security, prosperity, and vital interests of the United States are
increasingly coupled to those of other nations; that our national interests are best served
by fostering a peaceful global system comprising interdependent networks of trade,
finance, information, law, people, and governance; that no one nation has the resources
required to provide safety and security throughout the entire maritime domain, for
which reason partnerships of common interest must be formed to counter emerging
threats; that preventing wars is as important as winning wars; and that maritime force
can be employed to build confidence and trust among nations through collective secu-

rity efforts that focus on common threats and mutual interests.

The strategy takes these propositions and articulates two organizing strategic con-
cepts. The first is that defense against nontraditional threats requires “persistent global
presence.” The strategic imperative driving the requirement for globally distributed
maritime forces is not primarily threatening activity by other states but disruptive ac-
tion by nonstate, or nontraditional, threats. Globally distributed forces are conceived as
“contribut[ing] to homeland defense in depth [by] identifying and neutralizing threats
as far from our shores as possible.” Additionally, they should foster and sustain coopera-
tive relationships with international maritime partners and prevent or contain local
disruptions before they impact the global system. However, global dispersal of forces
relies on legitimate access to all nonsovereign oceanic zones for the purpose of bring-
ing constabulary maritime power to bear. Thus, the stark contrast between Chinese and
American descriptions in this volume of the legitimacy of naval operations in the EEZ
presents a serious challenge to the realization of the strategy’s cooperative security

objectives.

Chinese workshop participants especially challenged the strategy’s second set of orga-
nizing principles, which focus on traditional interstate conflict. The strategy requires
American maritime power to be able to limit regional conflict with forward-deployed,
decisive maritime power. It requires maintenance of America’s comparative seapower
advantage in order to deter major-power war and, in time of war, to be prepared to win
by imposing local sea control, overcoming challenges to access and force entry, and pro-
jecting and sustaining power ashore. Chinese participants saw in this language a return
to “Cold War thinking,” as General Peng puts it in his chapter. They saw it as treating

China as an unnamed adversary, especially in light of America’s continuing commitment
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to Taiwanese security and to freedom of navigation for surveys and intelligence gather-
ing in the South China Sea."

The Implications

The contributions to this volume make clear that the United States and China have
fundamentally different views of coastal-state authority in the EEZ and that these views
flow from strategic mistrust and from divergent conceptions of law of the sea and how
law should serve the interests of order on the oceans. Recent history shows that these
divergences create friction at sea, sometimes with serious consequences. China’s broad
claims of jurisdictional protection for security interests in the EEZ are seen by the
United States as tantamount to claims of sovereignty similar to that which a coastal state
enjoys in the territorial sea. Indeed, in the eyes of American participants, the formula
for EEZ passage suggested by Yu Zhirong in his chapter—that the freedom of navigation
enjoyed by other states is one of mere navigation and not of operation—reflects more
the innocent-passage regime applicable to territorial seas than the freedoms associated
with operations on the high seas. As the American authors articulate, such extension of
coastal-state authority is an unacceptable encroachment on a critical national interest—

a stable maritime order supported by broad freedoms of navigation for naval purposes.

Hoping to point toward a more productive future maritime relationship, Alan Wachman
concludes the volume with an essay that sees the friction over military activities in the
EEZ as reflective of the current state of “mutual insecurity and mistrust” and as a symp-
tom of “the ambition each has of exercising [international] leadership.” In this regard,
Wachman believes, “both the United States and the PRC understand that there is a single
international system, but both . . . are struggling to ensure that it reflects values they each
prefer.” He is even willing to consider that “the controversy concerning UNCLOS may be
seen as one battle in the Sino-U.S. war for moral primacy and influence over global insti-
tutions.” However, he urges each side to attempt to view the dispute through the eyes of
the other to see more easily the ways in which its policies arouse feelings of insecurity. A
bilateral compromise is possible, he suggests, only if each side is willing to exercise self-
restraint by choosing not to exercise what it may continue to maintain are its rights. The

essential ingredient is political will.

Alternatively, Lt. Gen. Ma Xiaotian, deputy chief of the People’s Liberation Army Gen-
eral Staff, suggested in a speech at the Shangri-La Dialogue in Singapore in 2009 that a
new international consensus is required—neither a Washington nor a Beijing consensus
per se but a mutual consensus based on “fair and rational mutual relation norms [that]
... give proper consideration to each other’s .. . vital and significant security interests.”!!
Perhaps General Ma is correct. It is worth observing, however, that China’s regional

objectives and activities exist in tension with its own increasing global interests. As a
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rapidly rising economic power, China is one of the primary beneficiaries of the stable
global system brought about by the American concept of maritime order, which in turn
is provided in significant part through the cooperative efforts of naval powers large and

small and is based on a common set of rules and norms guiding the actions of all at sea.

Although Chinese commentators object to the application of these rules and norms

off China’s coasts, the Chinese have yet to articulate how their approach to achieving
regional objectives can be reconciled with the imperatives of managing the global mari-
time system. Such responsibility attends the leadership to which China aspires—and
clearly, as the Sino-American “dialogue” from the 2010 Shangri-La Dialogue demon-
strates, China desires to exercise a leading regional role. As Ma Xiaotian put it, “Main-
taining security in the Asia-Pacific region serves China’s interest, and it is also China’s
responsibility.”'> Ma also made clear that the mistrust that characterizes the military
relationship between China and the United States has at its core sixty years of American
support for Taiwan. American policies toward Taiwan are not the topic of this volume,
but in any case they will almost certainly remain a constant in the evolving formula of
Sino-American relations. Nonetheless, if cooperation remains a serious American objec-
tive, it falls to the United States, which possesses the only global navy, to exercise serious
leadership by devising ways—political, legal, and operational—to foster in China, with
the world’s fastest-growing navy, a sufficient sense of security on its own shores to alter
the tense dynamics of our relationship. If naval cooperation is truly in the interest of
the United States, it is not enough, as Wachman points out, for Americans to continue
simply to stand on principle and refuse to accommodate China’s concerns in some

way. That course of action will only increase tension and undermine the long-sought
cooperation. Critics may counter that the Chinese do not actually want to cooperate
and are simply keeping us engaged long enough to grow their naval power to the point
where they can dictate events in the western Pacific without reference to the U.S. Navy.
If so, American leaders owe it to future generations to seek the combination of regional
strength and patient engagement that will dissuade the Chinese from this course. War

would be a devastating alternative.

Ideally, the wisdom and strategic foresight with which American naval leaders preserved
order in the Pacific and secured American regional interests for more than sixty-five
years will be available to this generation of leaders as they seek peaceful adjustments to
the Asian security dynamics in response to China’s maritime rise. It is to be hoped too
that Chinese naval leaders will find the same wisdom and will choose to accept the invi-
tation to cooperate with the United States while the opportunity remains open to them.
While this volume cannot even begin to sketch the outlines of a new security paradigm
for the Pacific region, its modest ambition is to help each side see more clearly the nature

of the existing friction. In seeing the nature and source of friction more clearly—even
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through the lenses of the other’s eyes—perhaps wise minds on both sides will be able to

divine cooperative paths to peace and security in the Asia-Pacific region for generations
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. “China’s Maritime Rights and Navy,” World
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to come.
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China's Maritime Rights and Interests

Maj. Gen. Peng Guangqian, People’s Liberation Army (Ret.)

hina is a country with not only vast land territory but also a broad sea area. On the
Ceast side of mainland China and Taiwan Island, China owns five big sea areas from
north to south, respectively named the Bo Hai Sea, Yellow Sea, East China Sea, South
China Sea, and the Pacific area east of Taiwan. China’s coastline begins at the mouth
of the Yalu River in the north and runs to the mouth of the Beilun River in Guangxi
Autonomous Region in the south, a distance of approximately 18,400 kilometers (about
11,400 miles). The country has more than 6,500 offshore islands of at least five hundred
square kilometers (approximately two hundred square miles), and the total area of the
island territories is 75,400 square kilometers (29,100 square miles). The main islands
among them include Taiwan Island, the Penghus, the Diaoyu Islands, Hainan Island, the
South China Sea Islands, Guangdong’s Nan’ao Island, Fujian’s Pingtan Island, Zhejiang’s
Zhoushan Islands, Shandong’s Long Island, and Liaoning’s Changxing Island.

China’s “Blue Colored” Land

According to the provisions of the 1982 United Nations Convention on the Law of the
Sea (UNCLOS), China’s “sea territory” includes its territorial waters, the contiguous
zone, the exclusive economic zone, and the continental shelf, which in total are approxi-
mately one-third the size of China’s land territory. China’s sea territory, or “blue-colored
land,” is an important part of its entire national territory. Although it is different from
land territory, sea territory is important strategic space for the country in the same way

as land territory. It is the second cradle of the nation, with several strategic values.

First, China’s sea area is the initial strategic barrier for homeland security. The coastal
area was the front line of growth during China’s economic development and the devel-
opment of Chinese civil society. China’s most developed regions are along the coastline:
the Bo Hai Sea economic zone, which contains big cities such as Beijing, Tianjin, and
Tangshan; the Yangtze River triangle economic zone; the Zhu River triangle economic
zone; the area of Taiwan, Penghu, Jinmen, and Mazu; and Hong Kong and Macao. The
coastal area also possesses the largest population of any of the country’s regions, the
highest concentration of high-technology industries, and the most modernized culture.

If coastal defense were to fall into danger, China’s politically and economically important
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central regions would be exposed to external threats. In the context of modern warfare,
military skills such as long-range precision strike develop gradually, which makes the
coastal sea area more and more meaningful for homeland defense as a region providing
strategic depth and precious early-warning time. In short, the coastal area is the gateway

for China’s entire national security.

In Chinese modern history, most invasions from powers exterior to China came from
the sea. During China’s history prior to 1949, China suffered 470 invasions from the sea,
including seventy large-scale invasions, such as those during the Opium Wars. From
Dagushan on Liaodong Peninsula to the port of Sanya on Hainan Island, nearly all of
China’s major harbors, ports, and islands suffered external invasions. Taiwan, Penghu,
Hong Kong, Jiulong, Macao, Lishun, Dalian, Weihaiwei, Jiaozhou Bay, and Guangzhou
Bay were all forcibly ceded or “rented,” becoming springboards and bridgeheads for
exterior powers to attack China’s inland regions. At the same time, the invaders grabbed
coastal trading and navigation rights from China. Therefore, an important conclusion to
be drawn from both history and reality is that China’s coastal area is the linchpin of its

national security.

Second, China’s sea area is important as a channel and strategic pivot for the country

to move outward. The Bo Hai Sea, Yellow Sea, East China Sea, and South China Sea are
connected to each other and possess enormous geostrategic value. While China’s Bo Hai
Sea is an inland sea, the Yellow Sea, East China Sea, and South China Sea straddle the key
north—south routes along the marginal seas of the westernmost portions of the North
Pacific Ocean. These three seas provide openings to the Pacific Ocean, Indian Ocean, the
Sea of Japan, and the Philippine Sea. China’s southern coastal areas are accessed through
the North Korea Channel in the northeast, the Bashi and the Ryukyu Islands straits in
the east, and the straits of Malacca and Sunda in the south. These seas are therefore
significant pivots for maritime transportation, connecting Northeast Asia with Southeast
Asia and the Pacific Ocean with the Indian Ocean, and linking Europe, Asia, Africa, and

Oceania.

The vast sea territory to the east of Taiwan Island is the only sea area over which China
claims sovereignty and economic rights in the Pacific. These waters have always been
economically important trading routes. As early as China’s Xi Han dynasty more than
two thousand years ago, the South China Sea was “the maritime Silk Road,” the golden

waterway connecting East and West.

When China undertook its “open door” policy beginning in the late 1970s, it began
striding toward the outside world and building closer relations with other countries.
The Chinese economy is now increasingly dependent on international trade. As a result

of the connectivity of the world’s oceans and the low cost of seagoing freight, most of
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China’s economic trade with other countries is conducted by sea carriage, including the
import of energy and other strategic resources. China’s seagoing freight represents 40
percent of its domestic shipment of goods and 95 percent of its foreign trade. China’s
offshore regions have therefore become a bridge between China and the world and the

lifeline of China’s external communication, transportation, and trade.

Third, China’s sea area is a treasure trove of the strategic resources necessary for the
country’s survival and development. It is one of the largest and richest sea areas in the
world, full of biological resources, energy resources, mineral resources, and seawater
resources. Indeed, the ocean provides China’s most important source of protein for hu-
man consumption. China’s maritime regions contain two billion acres of sea area with a
depth of thirty meters or less, amounting to a billion acres of Chinese “farmland.” More
important, the income from one Chinese acre of high-production seawater is equal to
that from the production of ten acres of Chinese farmland. China’s edible sea salt and
industrial sea salt production provide 80 percent of the total national salt output, the
highest percentage of any country in the world. Additionally, Chinese sea areas are a
primary source of hydrocarbons in the Pacific Ocean. It is estimated that the petroleum
reserves under traditional Chinese coastal territories in the South China Sea may reach
twenty or thirty billion tons. Likewise, the natural gas reserves reach several trillion cubic
meters in one of the four biggest maritime oil and gas fields in the world, sometimes
called a “second Persian Gulf.” Recently, the world’s biggest field of natural gas hydrates
(flammable ice) was discovered under the South China Sea, the explored reserve of

which amounts to about half of China’s total oil and gas resources.

In addition, rich manganese nodule deposits, cobalt, and other mineral resources

have been found in China’s sea areas, which also contain manganese, nickel, and
molybdenum—essential raw materials for modern aerospace industrial uses. In recent
times, China’s resource consumption has kept growing while land resources have been
simultaneously shrinking, making marine resources incontrovertibly crucial to China’s
future development. Finally, although China possesses a large sea area, its average length
of coastline per unit of land area ranks only ninety-fourth in the world. The ratio of
China’s sea area to land area is less than one-third of the world’s average, and China’s
average sea area per person is one-tenth of the world’s median level. As such, China is
also a country that possesses a small sea area. Therefore, every inch of “blue-colored

territory” is extremely precious to China.

From Inshore Defense to Offshore Defense

On 23 April 1949, the People’s Liberation Army (PLA) crossed the Yangtze River and
liberated Nanjing. From that point on, the PLA began to build a people’s navy, drawing
China out of the dilemma of “no defense of the sea.” From the 1950s to the 1970s, China
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suffered from containment and was blockaded by exterior powers. Its power on the sea
was weak, and the primary mission of China’s navy was to prepare for combat defense
of inshore waters. Since the 1980s, the Chinese navy has gradually completed a strategic
transition to offshore defense, along with the growth of China’s maritime interests and
naval operational capability. In the twenty-first century, in order to combat nontradi-
tional maritime security threats and to meet the challenge of local war in the informa-
tion age, the Chinese navy, by adhering to the nation’s offshore defensive strategy, has
strived to develop the capability for cooperating on the open sea, improving her naval
transformation, and gradually developing a modernized naval force with multiarms
capability and combat skills for both nuclear and conventional combat operations. The

Chinese navy’s primary missions are to

* Defend China’s homeland territory and the national security of China’s maritime

regions by resisting external invasions from the sea

* Protect China’s territorial integrity and unity and prevent any separatist forces from

splitting the national territory

* Protect the sovereignty of national maritime territories and guarantee the security of

national waters and their respective islands from invasion

* Protect national maritime interests and rights and guarantee the security of marine

resources in China’s lawful exclusive economic zone and continental shelf

* Defend the security and smooth operation of China’s naval sea-lanes, maritime trans-
portation lanes, and maritime trade lanes and guarantee China’s main artery and

lifeline from outward threats

* Maintain the stability of Chinese sea areas from piracy, maritime smuggling, illegal

narcotics trafficking, transnational crime, and maritime terrorism

* Provide support for the fair and peaceful resolution of maritime disputes according

to international law

* Participate in peacekeeping operations, based on United Nations resolutions and

under a UN framework

* Conduct international maritime security discussions and cooperate in the area of
nontraditional security in order to improve mutual understanding and trust between

the navies of all countries.

Although China has made considerable progress in its naval modernization over the
past several years, the Chinese navy is still a regional naval force, maintaining an active-
defense military strategy, taking offshore defense as its substantive characteristic. Three

main points clarify this strategy. First, the nature of China’s naval force has always been
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defensive, and the construction of China’s new naval forces will not surpass, in either
scale or operations, China’s self-defense needs. China will not threaten other countries’
legitimate rights and interests or undertake any invasion or expansion of territory from
the sea. Second, China’s naval forces will undertake operations in China’s offshore waters
as their main area in which to carry out national defense activities. Since the focus of
China’s marine interests is offshore waters, the structure and capabilities of China’s naval
forces will reflect this offshore approach. Nevertheless, China needs to develop certain
open-sea mobility capabilities and to develop cooperation with others, but it will not
patrol around the world. It is not necessary for China to do so, nor is China willing to
compete, or capable of competing, with the United States on the open seas. Third, China
is active and firm in defending its legitimate rights and interests. This is the most basic
right and responsibility of a sovereign state. Given the lessons of history, including being
invaded and divided, China is especially sensitive and firm on issues of sovereignty and
territorial integrity. The Chinese government and the Chinese people will not compro-

mise any vital interests related to national sovereignty and security.

The Necessity of Building Mutual Trust between Chinese and American
Maritime Forces

Both China and the United States are big powers in the world. One is the biggest
developing nation, while the other is the biggest developed country. Under the context
of globalization in the post—Cold War era, the interests between China and the United
States keep interpenetrating and merging with growing interdependency. China and
the United States must deal with more and more mutual security threats and security
demands. Both countries are undertaking more responsibility for maintaining regional
stability and world peace, while promoting humanity’s civilization and progress. In deal-
ing with issues such as climate change, the international financial crisis, nonprolifera-
tion, the security of international waterways, and antiterrorism, China and the United
States must undertake active, close, and comprehensive security cooperation, including
maritime security cooperation. The development of Chinese maritime forces increases
the possibilities for the United States and China to undertake maritime security coop-

eration and undertake together the responsibility of international security.

The development of Chinese maritime forces is positive for American maritime inter-
ests, not a negative or even a zero-sum game. As Hillary Clinton, U.S. secretary of state,
has stated, “Both sides will make contributions to each other’s development and benefit
from it.” Nevertheless, Sino-U.S. maritime relations are far behind other, more devel-
oped aspects of the bilateral relationship—not only behind both parties’ security needs

but behind the development of Sino-U.S. relations in other areas. In a word, they are the
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“short board” in bilateral relations.! The recent friction in China’s exclusive economic
zone in the South China Sea highlighted this point.

Three problems have to be solved to change this abnormal situation. First, the two
countries need to get past Cold War thinking. Our world is composed of five continents
and four oceans, so U.S. Navy vessels have enough space for sailing. However, it is hard
to understand why American surveillance ships showed up off China’s shores, thousands
of miles from home. The Cold War ended more than twenty years ago, so Cold War
concepts are already outdated. If the United States, in its strategic thinking, still regards
China as the substitute of the former Soviet Union or a potential strategic adversary to
defend against, bilateral military relations will be hard to improve, and bilateral friction

will continue.?

Second, the two countries need to respect and take into account each other’s key na-
tional security interests. Although the legal status of the exclusive economic zone is not
exactly the same as territorial waters under international law, the exclusive economic
zone is absolutely not equivalent to the high seas; rather, it is a special area governed by
the coastal state. At the third summit on the law of the sea, a Canadian representative
pointed out that “the exclusive economic zone is not only about the issue of resources,
but also relates to the coastal state’s marine environment and the authority to safeguard

it” Both the United Nations and the law of the sea share the same mission: peace.

The American surveillance ship USNS Impeccable did not operate on the high seas.
Even if it had, according to UNCLOS, “The high seas should be reserved for peaceful
purposes.”® The American surveillance vessel did not conduct general oceanographic
research. Even if it had, according to UNCLOS articles 246 and 240, this kind of activ-
ity should only be undertaken for “peaceful purposes,” as “the primary principle,” and
consent should be granted by the coastal state six months in advance of the start of the

operations.

Respect for sovereignty and jurisdiction is a basic principle of international law. Al-
though UNCLOS has no special article to define clearly the limits of military activities in
the exclusive economic zones of other countries, the basic legislative purpose and legisla-
tive spirit of UNCLOS is that operations may be undertaken “only for peaceful purpos-
es.” Undoubtedly, compared with civilian oceanographic research, all military activities
in the exclusive economic zone of another country should be undertaken with the high-
est respect for the coastal state’s jurisdiction. Any military activity that is harmful to the
coastal state’s sovereignty or security in the exclusive economic zone is illegal and cannot

be tolerated. To do otherwise would be to mock and blaspheme international law.

It is stated in UNCLOS that other states in the exclusive economic zone of a coastal

state have freedoms of navigation, overflight, and laying submarine cables and
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pipelines. However, the same provisions also specify that all states, in the exercise of these
freedoms, “shall have due regard to the rights and duties of the coastal State and shall
comply with the laws and regulations adopted by the coastal State in accordance with the
provisions of [the] Convention and other rules of international law in so far as they are
not incompatible” with other provisions related to the exclusive economic zone.* When

a vessel navigates in the exclusive economic zone of a coastal state, its actions should

be “harmless,” undertaken in “good faith” and with “no abuse of rights.” If a military
surveillance ship conducts military intelligence-gathering activities in another state’s
exclusive economic zone, it is hard to explain this as friendly behavior that is “harmless”
and undertaken in “good faith.” Additionally, if the U.S. Navy does not plan to open its
door for other countries’ surveillance ships to conduct military intelligence-gathering
operations in the sea areas off Norfolk and Newport, why does not the United States

allow China the same?

Third, the two countries need to set rules for maritime activities and to undertake Sino-
American confidence-building mechanisms. In order to avoid accidents on the sea, deal
effectively with any friction, and prevent escalation of emergencies, it is necessary to set
the rules for maritime activities and to establish Sino-American confidence-building

mechanisms as soon as possible.

These mechanisms should at a minimum include the following several points. First, the
United States and China should build a communication mechanism to provide advance
notification or prompt reporting of maritime activities in order to avoid any misjudg-
ments. Second, the two countries should build a negotiation framework. We should
undertake dialogue and discussion about various issues on various levels regularly or
irregularly, in order to coordinate and resolve problems in military interactions. It is
more important to hold high-level strategic conversations regularly. Third, China and
the United States should build restraint mechanisms. Both countries should restrain
their own behavior, not pushing the envelope intentionally or against the interest of the
other party. Fourth, we should build cooperation mechanisms. The Chinese and U.S.
navies have many areas within the field of nontraditional security within which they can
cooperate, such as the exchange of information, maritime search and rescue, counter-

piracy, and antiterrorism.



22 CHINA MARITIME STUDIES

Notes

1. Editor’s note: During the conference, General man peering in his window suspects him to be a

Peng elaborated on this point by describing the
overall U.S.-Chinese relationship as a barrel filled
with water. Just as water in a barrel can rise only
to the level of its shortest board, so too is a more
cooperative overall U.S.-Chinese relationship
held back by the challenges in military relations
between the two countries.

. Editor’s note: General Peng told a second story to
elaborate this point. He described a Chinese-style
house surrounded by a wall with few windows
and a gated entrance. A home owner who sees a

thief and treats him accordingly, but a man who
comes to the front gate and requests the home
owner to allow him to enter is treated as a friend,
welcomed in, and offered tea. The reference to
U.S. surveillance flights and survey operations
was quite clear.

. United Nations, United Nations Convention on

the Law of the Sea of 10 December 1982, effective
16 November 1994, art. 301.

. Ibid., art. 58.



Coastal State Jurisdiction over Marine Data Collection
in the Exclusive Economic Zone

U.S. Views

Raul (Pete) Pedrozo

The U.S. Navy Special Mission Program has twenty-five ships that conduct a variety
of missions in foreign exclusive economic zones (EEZs) and on the high seas,
including oceanographic surveys, underwater surveillance, hydrographic surveys, missile
tracking, and acoustic surveys, to name but a few. All of these activities are conducted
consistently with international law, including the 1982 Law of the Sea Convention
(UNCLOS), and are not subject to coastal jurisdiction or control in the EEZ.! The
special-mission ships (SMSs) are either U.S. government owned or operated and are
used only on noncommercial government service; they are therefore entitled to sover-
eign immunity from coastal-state interference.” Most of the SMSs are unarmed vessels
(except small arms for self-defense) and are operated by civilian crews who work for
private companies under contract to the Navy’s Military Sealift Command (MSC)—only
three are manned by MSC civil-service mariners. Technical work and communication
support are conducted by embarked military personnel and Department of Defense

civilian technicians.

China’s assertions that it can regulate SMS survey activities in the EEZ and that SMS
activities are equivalent to marine scientific research (MSR) and are therefore subject

to coastal-state jurisdiction are misplaced and have no foundation in international law,
including the Law of the Sea Convention (LOSC, otherwise UNCLOS). Similarly, China’s
assertion that SMS activities are inconsistent with the “peaceful purposes” provisions of
the LOSC (i.e., articles 88, 141, and 301) is also not supported by state practice or the

plain language of the convention.

Coastal-State Rights and Jurisdiction in the EEZ
The EEZ was created by UNCLOS and was established for the sole purpose of giving

coastal states greater control over the resources adjacent to their coasts out to two hun-
dred nautical miles. Article 56, which describes the rights, jurisdiction, and duties of the

coastal state in the EEZ, does not, however, provide for residual coastal-state security
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interests in the EEZ. In fact, early efforts by a handful of developing nations, like China,
El Salvador, and Peru, to “territorialize” the EEZ in order to broaden coastal-state au-
thority in the new zone to include residual competences and rights (such as security in-
terests) in article 56 were rejected by the majority of the delegations at the Third United
Nations Conference on the Law of the Sea (UNCLOS III).* What the conference negotia-
tors finally agreed on was articles 55, 56, 58, and 86, which accommodate the various
competing interests of coastal states and other states in the EEZ. Articles 55, 56, and 86
make clear that the EEZ is sui generis and that certain high-seas freedoms relating to
natural resources and MSR do not apply in the EEZ. However, articles 58 and 86 make
equally clear that all other high-seas freedoms (i.e., non—-resource related) and other
internationally lawful uses of the seas related to those freedoms (e.g., military activities)
apply seaward of the territorial sea and may be exercised by all states in the EEZ without
coastal-state notice or consent.* In this regard, it is also important to note that China
did not reserve its position on this issue at the time it ratified the convention in 1996. Of
the four statements China made at the time of ratification, only one—a requirement for
prior notice to or consent of the coastal state before warships can transit the territorial
sea in innocent passage—is related to military activities.” China’s current efforts to use
article 59 to argue that it retains certain residual rights in the EEZ is simply an attempt
to resurrect the argument it made and lost at UNCLOS I1I regarding security interests

in the EEZ. China’s effort to include security interests in the bundle of rights retained by
the coastal state in the EEZ was rejected at UNCLOS III. Therefore, there is no conflict
with regard to coastal-state security interests to resolve under article 59—such interests
simply do not exist in the EEZ. Moreover, even if the mistaken assumption is accepted
that a coastal state retains residual security rights in the EEZ, since a “freedom” is a
broader species than a “right” under international law, the high-seas freedoms enjoyed
by the international community in the EEZ clearly trump any residual rights that coastal

states may possess in the EEZ.°

The fact that articles 58 and 86 retain much of the “international” character of, and
preserve most high-seas freedoms in, the EEZ should not be confused, however, as non-
recognition of the EEZ regime. This issue was thoroughly discussed during UNCLOS 111,
as delegations struggled to define the “high seas” in article 86. By the fourth session, the
emphasis had shifted away from defining the “high seas” and attention focused instead
on ensuring that the regime of the high seas would apply in the EEZ to the extent it was
not incompatible with Part V.” Discussions during the sixth session resulted in a text
emphasizing that the high seas constituted a separate maritime zone from the EEZ but
preserving certain user-state rights and high-seas freedoms in the EEZ.® The end result
of this debate was article 86, the first sentence of which makes clear that the EEZ is a sui

generis zone that is not part of the high seas. However, the second sentence indicates
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that nothing in article 86 abridges the “freedoms enjoyed by all States in the exclusive
economic zone in accordance with article 58.” In other words, any activity that is lawful
on the high seas, to include military oceanographic survey and surveillance activities,
can be conducted in the EEZ without coastal-state notice or consent, subject only to the
rights and jurisdiction conferred on the coastal state by Part V of the convention. So,

for example, the high-seas freedoms of fishing, constructing artificial islands and other
installations, and conducting MSR are all subject to coastal-state control in the EEZ.
However, all other customary international law rights, duties, and freedoms reflected in
Part VII—for example, navigation, overflight, laying of submarine cables and pipelines,
hydrographic surveys, military activities (such as surveillance and reconnaissance opera-
tions, oceanographic surveys, military exercises, use of weapons, flight operations, etc.),
immunity of warships and other noncommercial vessels, prohibition of slave trade,
repression of piracy, suppression of unauthorized broadcasting, suppression of narcotics
trafficking, approach and visit, rendering assistance, and hot pursuit—may lawfully be

conducted in the EEZ without coastal-state notice or consent.

The bottom line is that the final text of article 86 recognizes the existence of the new
regimes of the EEZ and archipelagic waters, which were previously considered high-

seas areas, while at the same time retaining the distinction that had previously existed
between the high seas, on one hand, and the territorial sea and internal waters on the
other.’ The term “sovereign rights” was deliberately chosen to make a clear distinction
between coastal-state rights and jurisdiction in the EEZ and coastal-state authority in
the territorial sea, where coastal states enjoy a much broader and more comprehensive
right of “sovereignty.”'® China has argued that the United States is reluctant to recognize
the existence of the EEZ and continues to refer to the area as “international waters.” Such
an argument is nonsense. The United States has itself claimed an EEZ consistent with
the provisions of UNCLOS since 1983." It is the largest EEZ in the world, encompassing
an area over 3.4 million square nautical miles.”? The United States, therefore, has nothing

to gain and everything to lose by denying the existence of the EEZ.

American officials should, however, take note that early efforts in 1972 and 1973 to make
a distinction between waters subject to coastal-state sovereignty (i.e., territorial sea, ar-
chipelagic waters, and internal waters) and the high seas by using the term “international
seas” to define ocean areas not subject to coastal-state sovereignty or jurisdiction were
rejected by UNCLOS III. Albeit well-intentioned, the U.S. tendency to use the term “in-
ternational waters” to describe which navigational rights and freedoms apply in the EEZ
has been misunderstood by China and others to reflect American opposition to the exis-
tence of the EEZ. The rejection of this term in 1973 emphasizes the need for the United
States to refrain from using the term “international waters” when referring to legitimate

military activities in foreign EEZs, particularly when referring to U.S. military activities


















